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Stephen R. Cochell

The Cochell Law Firm, P.C.

7026 Old Katy Road, Ste. 259

Houston, Texas 77096

Telephone: (713)980-8796

Facsimile: (214)980-1179

srcochell@cochellfirm.com

IN THE UNITED STATES BANKRUPTCY
COURT FOR THE NORTHERN DISTRICT OF

TEXAS DALLAS DIVISION
In re: §
§ Case No. 09-34784-SGJ-
ONDOVA LIMITED COMPANY, § {Chapter 11)
§
§
Debtor §

T MTDSEY

APLELLANT'S STATEMENT OF ISSUES ON APPEAL AND DESIGNATION OF

LIEMS FOR THE RECORD

NOW COMES Appellant, in accordance with Rule 8006 of the Bankruptcy Rules and

files Appellant’s Statement of Issues on Appeal of Bankruptcy Court’s Order Approving

Trustee's Motion for Authority to Sell Property of the Estate [Docket 1122] and identifies the

following issues for Appeal:

1.

PAGE 3

Whether the Bankruptcy Court erred in granting the motion for authority to sell the
domain name <servers.com.

Whether the Bankruptcy Court erred in denying and overruling Appellant’s
Objections to the Trustee’s Motion To Sell <servers.com>,

Whether the bankruptey erred in determining ownership of <servrers.com>

Whether the Bankruptcy Court had subject matter jurisdiction or constitutional
authority to enter its order,

Whether the Bankruptcy Court had authority to make a determination as to the
ownership interest in <servers.com>,
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6. Whether the Bankruptcy Court violated the stay imposed by Section 362 of the
Bankruptcy Code.

7. Whether the Bankruptcy Court undermining the jurisdiction of the 5" Circuit Court of
Appeals in a pending appeal concerning <servers.com>

Appellant, in accordance with Rule 8006 of the Bankruptcy Rules also files Appellant’s

Designation of Items for Record on Appeal and designates the following items for the Record

on Appeal:
ol =

Item No Description Document No,

1 10-7-2011 Motion to sell property under Section 363(b) Filed by | 658
OO0 33F Trustee Daniel J. Sherman (Attachments_ _ (1) Proposed Order)
(Pannier, Lee) [658]

2 11-7-2011 Response opposed to (related document(s): 658 Motion 675
0ep 3FF to sell property under Section 363(b) filed by Trustee Daniel J.
Sherman) filed by Other Professional Peter S. Vogel.

3 11-9-2011 Support-supplemental document The Receiver's | 682
Supplement to Response and Reservation of Rights Related to
OO )‘f = 7 Trustee's Motion for Authority to Sell Property of the Estate-
Servers.com filed by Other [682]

4 Transcript regarding Hearing Held 11/09/2011 RE: Motions to | 687
000 54| Sell Property,

iel, 3 5 11/14/2011 Order granting trustee's motion to sell property of 691
the estate (related document # 658) Entered on 11/14/2011.
Yool % Oé/fﬁ (Moroles, D.)

6 8/14/2011 Motion to sell property under Section 363(b) and for | 1110
o066 < f Approval of Sale Procedures Filed by Trustee Daniel J. Sherman
Objections due by 9/9/201 3. (Urbanik, Raymond)

7 Transcript regarding Hearing Held 09/10/13 RE: MOTION TO | 1121
000 LLS SELL PROPERTY (doc. 1110)

8 9/24/2013 Order Approving Trustee’s Motion for (a) Authority | 1122
to Sell Property of the Estate Pursuant to 11 U.S.C. § 363(b) and

o004 (b) for Approval of Sale Procedure

9 10/3/2013 Notice of Entry of Order Regarding Auction Sale filed 1123
by Trustee Daniel J. Sherman (RE: related document(s)i122
Order Approving Trustee's Motion for Authority to Sell Property
000960 of the Estate, Approving Sale Procedures and Setting Hearing on
Final Approval of Sale (RE: related document(s)1110 Motion to
Sell filed by Trustee Daniel J. Sherman).
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Respectfully submitted,

/s/ Stephen R, Cochell
Stephen R. Cochell

The Cochell Law Firm, P.C.
7026 Old Katy Road, Ste. 259
Houston, Texas 77096
Telephone: (713)980-8796
Facsimile: (214) 980-1179
srcochell@cochellfirm.com

Certifi [ Servi

On this date I electronically served the foregoing document using the electronic case filing system
of the Bankruptcy Court, and served every party receiving service through the Electronic Filing
System of the Court.

/s/ Stephen R. Cochell
Stephen R. Cochell
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Receiver?

MR. LOH: Your Honor, we"d like to call Gary Schepps
to the stand.

THE COURT: All right.

MR. LOH: For the same purpose, we"d like him to
answer -- to testify as to what other evidence, if any, he has
to substantiate the allegations that he"s made In his objection
and in the e-mail from this morning.

MR. SCHEPPS: I object to this, Your Honor.

THE COURT: Let me ask this first. Mr. Schepps, are
you going to have any evidence to put on today?

MR. SCHEPPS: No, but the evidence that I was going to

ask to be admitted today has already been admitted through the

Trustee.
THE COURT: Okay. You don"t have a witness to put on?
MR. SCHEPPS: No. I was just -- documentary. And the
documentary evidence that 1 had was self -- i1s self-

authenticating under Rule 902(9) and 903. So -- and it"s been
admitted already.

THE COURT: All right. 1"m going to overrule your
objection to taking the stand. Given that you have serious
allegations with no witnesses of your own, I"m going to give
the procedure a little bit of latitude. But we really need to
make 1t very short, Mr. Loh. Okay? So, Mr. Schepps, i1f you

could raise your right hand to be sworn in.

000622
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Schepps - Direct 83

GARY SCHEPPS, RECEIVER®™S WITNESS, SWORN
DIRECT EXAMINATION

BY MR. LOH:
Q Okay. Mr. -—-

MR. LOH: Your Honor, --
BY MR. LOH:
Q Mr. Schepps, state your name for the record, please.
A Gary Schepps.
Q Okay. And are you, in one of your capacities, the attorney
for Jeff Baron?
A Yes.
Q And did you have an occasion, Mr. Schepps, to send an e-
mail to Mr. Golden? Sometime before this hearing this morning,
you sent him an e-mail; is that right?
A I"ve sent him several e-mails.
Q Okay.

MR. LOH: Can 1 approach the witness?

THE COURT: You may.
BY MR. LOH:
Q There®"s an e-mail here that we"ve had admitted as R-3. Do
you see that e-mail, Mr. Schepps?
A Sure.
Q Okay. Do you recall sending that e-mail to Mr. Golden this
morning?

A Well, that"s only part of the e-mail chain. That"s --
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that"s part of it.

Q And then --

A That"s not the complete e-mail.

Q The entire e-mail chain is in the record as evidence, Mr.
Schepps. 1°m going to ask you --

A That"s not true.

Q I"m going to ask you about this particular e-mail that you
sent to Mr. Golden this morning. Other than what has been
discussed here today, do you have knowledge of any other
evidence with regard to the sale of Petfinders.com to support
Mr. Baron®s position?

A Nothing other than what®"s been admitted --

MR. THOMAS: Your Honor, I object. This Is not
relevant. It goes to the Receiver®s performance and not to the
sale here. Mr. Baron has not said evidence. If there®s no
evidence, then the Court rules without that evidence. These
inquiries into he asked Mr. Schepps about information
communicated from Mr. Baron, 1 don"t know Mr. Schepps®
relationship with Mr. Baron. It may be attorney-client
privileged. But again, it"s not relevant to the sale of
Petfinders.

THE COURT: Okay. Overruled. A little latitude.

BY MR. LOH:
Q Do you have any other information -- you make -- let me
stop. Let me -- strike that. You make several allegations iIn

000624
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that e-mail about suppression of evidence, internal records,
and other documents supporting Mr. Baron®"s position that Ondova
iIs not the owner of Petfinders.com. Other than what has been
presented here today before the Court, is there anything else
to your knowledge that the Court should be made aware of?

A Not that 1 brought with me today.

Q Okay. What did you not bring with you today that is
evidence of that position?

A I*"m not prepared to discuss that.

Q And why wouldn®t you be prepared to discuss that, Mr.
Schepps?

A I don®"t know.

Q So, you have knowledge of evidence that would support these
allegations, yet you chose not to bring it with you today?

A I didn"t say that.

Q Well, what did you do? Did you either decide to bring it
or you didn"t decide to bring 1t?

A The e-mail stands on i1ts own, Mr. Loh. The Court®s going
to do what the Court®s going to do. My evidence that | was
going to admit has been admitted when the Trustee admitted the
-- 1ts Exhibit #1, and 1 believe that it"s admitted for all
purposes, and the exhibits that are attached thereto are the
exhibits that I was going to introduce, because they don"t need
any authenticating witness for their introduction.

Q So would 1t be fair to say, Mr. Schepps, that you"re the
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one who"s suppressing the evidence?
A That"s not fair to say, no.
Q Tell the Court, Mr. Schepps, give the Court an inventory of
each piece of evidence that you have that supposedly supports
Mr. Baron®s positions on the ownership of Petfinders.com.
A Mr. Baron doesn"t take a position on the ownership of
Petfinders.com, and 1"m not here representing Mr. Baron in any
capacity today.
Q What evidence do you have that for whatever reason you
didn®t decide to bring with you today that supports the
position that"s been put forth before this Court that Ondova
does not own Petfinders.com?
A It"s the evidence that was admitted in Trustee®"s 1.
Q You just told the Court, Mr. Schepps, that there®s other
evidence that you didn"t bring with you today. What is that
evidence?
A I didn"t tell the Court that.
Q Yes, you did.
A I did not. 1°m sorry.
Q Were you mistaken?
A I might have been mistaken. 1 mean, you"re just playing a
game to try to get the Receiver out of --

THE COURT: Okay. 1 don"t want to hear lawyer-
arguing. 1 want to hear evidence.

BY MR. LOH:

000626
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Q You®ve alleged suppression of evidence, Mr. Schepps. Do
you believe that there®"s any other evidence that exists that
has been the subject of this suppression?

A Oh, I believe there is, yes.

Q Okay. And what evidence i1s that?

A I didn®"t bring -- I"m not prepared to discuss that today.
I1"m sorry.

Q And why did you not bring it with you today?

A Because | didn"t think that this was going to be coming up
today.

Q But this is a hearing on the sale of Petfinders.com.

A I understand. And the Court"s heard all the evidence
already.

MR. GOLDEN: Your Honor, the Receiver would request an
instruction from the Court to require the witness to answer to
state if there"s any evidence that he didn"t bring here today
that he believes has been suppressed. Because he"s saying, "l
Jjust choose not to,' and that doesn®"t seem to be an appropriate
answer 1n a court. So we would just request respectfully that
the Court instruct him to provide the answer.

THE COURT: Mr. Schepps, is there any other evidence
you are aware of --

THE WITNESS: Well, the --

THE COURT: -- that refutes the Trustee"s evidence

that Ondova -- i.e., Compana -- owned Petfinders.com?

000627
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THE WITNESS: Well, the Receiver did a document dump
on me with about --

THE COURT: Okay. Yes --

THE WITNESS: Five -- five —-

THE COURT: That was actually a yes or no question.
Is there any evidence you"re aware of that refutes the
ownership by Ondova of Petfinders.com?

THE WITNESS: Well, Your Honor, just --

THE COURT: Yes or no?

THE WITNESS: Well, it"s not a yes or no -- It"s not a
yes or no answer, because --

THE COURT: You are either aware of evidence germane
to who owns Petfinders.com or not.

THE WITNESS: Well, --

THE COURT: Yes or no?

THE WITNESS: Well, Your Honor, can 1 just briefly,
for 15 seconds, explain? The Receiver sent over about 5,000

pages of documents with each domain name that®"s owned by

Quantec and Novo Point, and i1t has the domain name -- it"s like
an Excel spreadsheet -- and who the actual owner is. And so I
woulld need -- 1 believe that Petfinders.com could be in there,

and 1 have those, and they"re in randomized order. They"re not
in any -- and 1°d have to go through the documents that were
provided to me by the Receiver to see if Petfinders.com is one

of the names In the 5,000 pages of domain names that were
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Ca<en

=

© 0 N o o A~ w DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

:

-373B4vs0/IdDac G3dchiteent 1441/ FiledErtéred 21/ Pdte 02:08203 Pagel896H0L07
Schepps - Direct 89
provided to me. That"s -- so I could be aware of some

additional evidence if Petfinders.com is listed as an asset of
Novo Point in the documents that the Receilver gave me. That"s
what 1°"m trying to say.
BY MR. LOH:
Q Isn"t 1t true, Mr. Schepps, that that list of domain names
was provided to you in electronic form?
A I don*t remember.
Q Isn"t it true, Mr. Schepps, that because it"s in electronic
form, it would be fairly easy to type in, in the search bar,
"Petfinders.com”™ and see if that name appears in the electronic
form of the list?
A Yes, IFf 1t was provided to me In electronic form.
Q It was. 1711 represent to you to you that it was, and I°11
represent to the Court that it was.

MR. LOH: We have nothing further.

THE COURT: Anything further as far as questions of
this witness?

MR. URBANIK: No, Your Honor.

THE COURT: All right. Thank you, Mr. Schepps.
You“re excused.

THE WITNESS: Thank you, Your Honor.

(The witness steps down.)
THE COURT: All right. As I understood it, no one has

any more evidence with regard to the Petfinders motion.
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Correct? Speak now or forever hold your peace.
(No response.)
THE COURT: All right. Mr. Urbanik, to recap, the
Trustee has put in evidence that Ondova or Compana is the owner
-- 1.e., the registrant -- of this Petfinders.com domain name.
He has put in evidence in the form of testimony from Mr.

Nelson, In the form of documents regarding WHOIS information

that were admitted through Mr. Nelson, and then we have an e-

© 0 N o o A~ w DN

mail from Mr. Baron®s former counsel, Mr. Pronske, indicating
10 (|Ondova owned the Petfinders name. We also have evidence from
11 || the Trustee that this is a trademark-infringing name, which

12 |[calls into credibility any value inherent in the name it owned

13 ||by anyone other than the trademark owner, Discovery.

14 That being the only evidence we have as to ownership, we
15 ||have the Trustee®s request to sell to -- again, let me get the
16 ||exact name -- it"s Discovery Communications, --

17 MR. URBANIK: LLC.

18 THE COURT: -- LLC, for $25,000 cash. It would be

19 |[free and clear of all interests, and i1t would be with full

20 ||releases, mutual releases on either side. Is there anything
21 ||more to your motion than I have just recapped?

22 MR. URBANIK: Your Honor, you®ve covered everything.
23 ||We would like the order simply to be free and clear of any and
24 |{all liens, claims and encumbrances, and furthermore that the

25 ||Court finds based on the evidence presented today that

000630
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Discovery Communications is a good faith purchaser for value,
has no connections whatsoever to any of the parties in the
case, and therefore is entitled to the protections of
Bankruptcy Code Section 363(m).

We would ask that all objections be overruled. There was
only one timely response, that of the Receiver, simply asking
that we put on evidence today of the estate®s ownership, which
we believe we have. Every other reply has been time-barred.
There are no other timely responses except the Receilver"s. The
response date was October 31, 2011.

THE COURT: All right. Counsel on the phone, Mr.
Rothleder, do you have anything you wanted to add before the
Court rules?

MR. ROTHLEDER: No, Your Honor. We have nothing
further to add.

THE COURT: Okay. Anything else? Mr. Schepps, again,
I have not ruled on your standing. 1 find your standing highly
doubtful. What did you want to say? In the microphone.

MR. SCHEPPS: 1 would just object, Your Honor, that
they"ve asked for a waiver of the l1l4-day automatic stay to
appeal, and we would just object to the Court waiving the 14-
day automatic stay.

THE COURT: All right.

MR. SCHEPPS: Thank you, Your Honor.

THE COURT: All right. The Court hereby grants the
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Ca<en

=

© 0 N o o A~ w DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

:

| 3ATBAvsOfIEUDc GBFCHiteent 1441/ FiledErtéred 31/ Pdge 03:08293 PagelgraH3L07
92

motion of Trustee Daniel J Sherman to sell Petfinders.com, the
domain name, free and clear of all interests to Discovery
Communications, LLC.

This authority is granted under 363 of the Bankruptcy Code.
The Court finds the evidence of both Mr. Sherman and Mr. Nelson
credible and unrefuted here today that Ondova Compana is the
current owner and registrant of Petfinders.com. And as earlier
noted, the Court finds the evidence credible that it is a
trademark-infringing name which affects significantly the value
of the name iIn any holder other than Discovery Communications,
LLC.

So the Court finds 1t Is an exercise of reasonable business
judgment of the Trustee to enter iInto a sale of the name to
Discovery Communications, LLC. The Court finds the $25,000
sale price to be fair and reasonable under all of the
circumstances. The Court does find Discovery Communications,
LLC, which has trademarks in Petfinders, to be a good-faith
purchaser for value. The Court finds this to be an arms-length
transaction. And again, the sale is free and clear of all
interests.

The Court reserves the right to supplement with a more
detailed written order. The Court does find it appropriate and
there being good cause to waive the 14-day stay on
implementation of the order, which the Court does have the

discretion to do. And so the Court does hereby waive the 14
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days and allows the Trustee to immediately go forward with the
sale.

All right. So, Mr. Urbanik, we"ll look for an order from
you.

Can we quickly, and 1 do mean quickly, address the Servers
and Sedo sale procedures? Let me ask. We don"t have any -- we
do or we don"t have objections on that one?

MR. URBANIK: No objections, Your Honor.

THE COURT: Okay. So I of course ruled in an
adversary proceeding a couple of weeks ago, in declaratory
judgment fashion, that Mr. Sherman had authority to sell both
the estate”s interest and Mr. Emke"s interest In Servers.com.
So this i1s, I guess, supplemental to that ruling, as far as
asking approval for the procedure for the sale, correct?

MR. URBANIK: Yes, Your Honor. If I may, 1 might ask
the Court to indulge me to allow me to just sort of present
both motions in tandem, since the Court has had a full two-day
trial on the issue of the sale of Servers.com.

DANIEL J. SHERMAN, TRUSTEE®"S WITNESS, PROFFER

MR. URBANIK: As the Court is aware, there was a two-
day adversary proceeding trial in Adversary No. 11-03181-sgj-
11, where the issue of the name and the sale of the name and
how 1t was to be sold was tried over two days. The Court found
in favor of the Trustee that the name should be sold by the

Trustee and that the Trustee should employ the domain name
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broker Sedo.com to conduct the sale.

Your Honor, with respect to the motion to employ Sedo,
rather than amend the prior motion, we filed a brand new
motion. However, the Court has previously approved Sedo.com to
conduct the sale of the domain name. Sedo.com is the -- Is one
of the largest Internet domain name brokers in the United
States, i1f not the world, and 1t has sold some of the best-
returned Internet domain names in the past few years. We did
extensive research regarding which entity should sell this
domain name, and based on the Trustee"s research and due
diligence and In his business judgment felt that Sedo.com would
be the best entity to assist the Trustee in selling this domain
name.

The commission that we"ve negotiated with Sedo.com is their
standard commission of 15 percent, which the Trustee has found
is standard in the industry. They offer the 15 percent
commission both on broker-assisted sales and online auction
sales. Because this is viewed as a more valuable name, we"ve
requested that this be a broker-assisted domain name sale.
However, in the event that something happens, it may become an
online auction sale.

The Court has previously approved that Sedo.com is
disinterested, and we would simply ask the Court to again
employ -- authorize the employment of Sedo.com to sell the

name, with a 15 percent commission. In the event there iIs no
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need for further hearing, we"d like the authority to just
conduct the sale and close, and we"ll put that in the order.
And i1f the purchaser would like a separate motion and an order,
we can come to court for that as well.

So, Your Honor, we would ask the Court approve the
employment of Sedo to conduct the sale.

With respect to our motion for authority to sell property,
I would like to just make a few comments. The Internet domain
name Servers.com was specifically referenced in the global
settlement agreement that was approved in July 2010. In the
global settlement agreement, Provision 3(e) on Page 7
identified that Servers.com was a name owned by Ondova. That
settlement agreement was executed -- was approved and executed
by all of the parties, including Quantec, Inc., Novo Point and
Quantec, LLC, Novo Point, LLC, Mr. Baron, and all of the other
Baron entities. There iIs no question whatsoever that
Servers.com Is an Ondova name.

Furthermore, no party intervened timely in the litigation
against Mr. Emke in the adversary proceeding, claiming some
right to the domain name Servers.com. The name is believed to
have significant value. The only pleading regarding
Servers.com that"s been filed recently was the one of Mr.
Schepps with the Fifth Circuit Court of Appeals last Friday,
November 5th, which the Fifth Circuit ruled on yesterday. In

its ruling, the Fifth Circuit says, "It is ordered that the
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emergency motion of Appellant Jeffrey Baron for limited stay,
dissolution or otherwise to allow Jeffrey Baron to defend his
interest in the Servers.com domain in the Ondova bankruptcy
proceedings is denied.”™ And that®"s from Fifth Circuit Judges
Garza, Southwick and Haynes.

It is undisputed that 1t"s an Ondova name, Your Honor. The
Fifth Circuit has even ruled on that. And we would therefore
like authority to proceed with our sale of the domain name
using Sedo.com.

So I"ve just sort of presented Your Honor the motion to
sell and the motion to employ Sedo. If the Court approves
these, | will prepare appropriate orders on each motion and
upload them this afternoon.

THE COURT: All right. Mr. Sherman, would that be
your proffer, and would it be true and correct and the same as
you would have testified had you taken the stand?

MR. SHERMAN: It is. It i1s, Your Honor.

THE COURT: All right. Anyone wish to cross-examine
Mr. Sherman on these bases?

MR. LOH: We"ve been provided two very brief questions
for Mr. Sherman from Mr. Thomas that the Receiver would like to
pose to him.

THE COURT: All right. Mr. Sherman, you are still
under oath, 1 will remind you. And please take the stand.

CROSS-EXAMINATION
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BY MR. LOH:
Q Thank you, Mr. Sherman. Just real quickly, with regard to
Servers.com, we of course --

MR. LOH: I*1l1 just note again for the record, Your
Honor, that in Receiver"s Exhibit R-4 we have kind of a general
objection that was conveyed to the Receiver from Mr. Thomas
that Mr. Baron objects to any sale of any domain name. And
then In addition to that general objection that we wanted noted
for the record from the Receiver, there were these two very
brief questions.
BY MR. LOH:
Q Mr. Sherman, do you have any knowledge as to whether, when
Servers, Inc. became insolvent and then was placed under
receivership, Jeff Baron®s personal interest in the name
reverted back to him?
A  Say what?
Q 111 say 1t again. Do you have any knowledge as to
whether, when Servers, Inc. became insolvent and then was
placed under receivership, Jeff Baron®s personal interest in
Servers.com in fact reverted back to Jeff Baron?
A I have no such knowledge.
Q Do you know whether or not Jeff Baron®s interest in
Servers.com reverted to any other person or entity?
A No.

Q Okay.

000637




Ca<en

=

© 0 N o o A~ w DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

:

-3A7B4vs0/IcADac @3dchHiteeint 1441/ FiledErt&@d 31/ Pahe @3:08293 Pagel986HA07
Sherman - Cross 98

MR. LOH: Pass the witness.

THE COURT: Any other questions of Mr. Sherman?

MR. SCHEPPS: Your Honor, may I be allowed, as amicus
for Mr. Baron, to ask a couple of questions?

MR. URBANIK: We would oppose the request. The Fifth
Circuit has ruled that Mr. Baron has no standing on this
matter.

THE COURT: Okay.

MR. URBANIK: There"s not been an objection timely
filed by October 3i1st.

THE COURT: Okay. 1 --

MR. SCHEPPS: Your Honor, can I --

THE COURT: You know what? 1"ve seen the Fifth
Circuit ruling.

MR. SCHEPPS: But that"s -- but that®s what 1 would
just like to point out to the Court, the relevant provision of
the Fiftth Circuit ruling. And 1°d like to point out to the
Court, as an amicus, the relevant portion of the Trustee®s
Exhibit #13 that was admitted earlier today. 1°d just like to
show those two things to the Court, if 1 may.

THE COURT: Okay. Overruled. 1 think you
misunderstand what an amicus is. You"re purporting to
represent many parties in interest.

All right. Anything further as far as evidence on this?

MR. URBANIK: No redirect, and we have no other
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evidence, Your Honor.

THE COURT: All right.

MR. URBANIK: Thank you.

THE COURT: Thank you, Mr. Sherman. You“re excused.

(The witness steps down and iIs excused.)

THE COURT: All right. The Court approves both the
motion to approve sale procedures -- I"m sorry. Mr. Golden,
did 1 leave something out?

MR. GOLDEN: We just again, and I"m sorry to slow this
down, but we wanted to make sure that the record is clear that
Mr. Thomas has no evidence that he wishes to present to the
Court through the Receiver or that Mr. Schepps has no evidence

that he wishes to present to the Court through the Receiver.

THE COURT: Okay. 1 thought when 1 asked *""Any more
evidence?" | had, you know, --

MR. GOLDEN: 1 didn"t jump up soon enough.

THE COURT: -- addressed that. Anybody have evidence?

MR. SCHEPPS: Can 1 speak to the Receiver for 30
seconds to one minute and just point out a couple of things to
him very, very --

THE COURT: Go ahead and speak to him for 30 seconds,
but I*m —-

(Counsel confer.)
THE COURT: All right. We"ve had --

MR. URBANIK: [I"m ready to respond to the point Mr.
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Schepps i1s making to the Receiver. There 1s --

MR. SCHEPPS: 1I"m just talking to the Receiver. The
Receiver --

THE COURT: Okay. You asked for 30 seconds. We
either have more evidence or we don"t. What do we have?

MR. GOLDEN: Your Honor, can we make this quickly in
terms of putting Mr. Schepps on the stand and just ask him the

question, "Please provide all evidence that you think is

© 0 N o o A~ w DN

relevant”? That would certainly give the Receiver cover in
10 || terms of presenting all the evidence that he has been given

11 || from Mr. Baron.

12 THE COURT: All right. Five minutes tops. Again, |
13 || -—-

14 MR. GOLDEN: We promise.

15 THE COURT: 1 -- you know, evidence. We"re hearing

16 || lawyers, lawyers, lawyers, lawyers. Evidence.
17 Mr. Schepps, you"re still under oath from the prior

18 |[swearing-in. Okay.

19 MR. GOLDEN: Thank you, Your Honor.
20 GARY SCHEPPS, RECEIVER"S WITNESS, PREVIOUSLY SWORN
21 DIRECT EXAMINATION

22 ||BY MR. LOH:
23 [|Q Mr. Schepps, you"re back now on the stand. Is that
24 || correct?

25 ||A Yes.
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Schepps - Direct 101
Q And you are -- purport to have evidence with regard to Mr.
Baron®s interest iIn Servers.com. Is that right?

A Well, the evidence has already been admitted today as
Trustee™s Exhibit 13.

Q Okay. And what is that evidence, or how would you like it
presented to the Court?

A IT the Court would notice that Trustee"s Exhibit 13, 1V,
says, "'Security Interest in Name. In the event of insolvency,
Receivership and/or other default of the jointly-owned company,
the domain name Servers.com shall revert to Jeff Baron and Mike
Emke, to be owned jointly and equally. To this degree, these
two principals shall maintain a first lien and security
interest in the domain name superior to any other iInvestor,
equity holder or creditor."

And then I would like the Court to take -- to ask the Court
to take judicial notice that 1t imposed a receivership over the
name Servers.com. | think the date was on October the 18th.

So the imposition of the receivership over Servers.com sprung
Servers.com out of Ondova and into Emke and to Baron.

And the other piece of evidence that | have is the Court”"s
-- 1s the Fifth Circuit’s ruling that was handed down
yesterday, which has been filed with this Court this morning as
Document #681, and i1t clearly recognizes that Mr. Baron has an
interest in the name Servers.com, that Mr. Urbanik read into

the record a few minutes ago. "It i1s ordered that the
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1 ||emergency motion of Appellant Jeffrey Baron for a limited stay,
2 ||dissolution, or otherwise to allow Jeffrey Baron to defend his
3 ||interest in the Servers.com domain in the Ondova bankruptcy
4 ||proceedings is denied.” So, clearly, an interest of Mr. Baron
5 ||was recognized by the Fifth Circuit.
6 THE COURT: Anything further?
7 THE WITNESS: No, Your Honor.
8 ||BY MR. LOH:
9 (|Q Anything else?
10 ||A No.
11 THE COURT: Okay. You"re excused.
12 THE WITNESS: Thank you, Your Honor.
13 (The witness steps down.)
14 MR. GOLDEN: All right.
15 MR. GOLDEN: Your Honor?
16 THE COURT: Any other evidence?
17 MR. GOLDEN: Your Honor, Mr. Thomas has asked us on

18 ||behalT of Mr. Baron i1t we could call Damon Nelson to the stand.
19 || 1 would request permission to be able to do that, and so we

20 ||could simply ask him the question of, as manager of Novo Point,
21 ||LLC, do you have any knowledge as to the ownership of the

22 ||domain name Servers.com? And then we"ll leave it at that.

23 MR. URBANIK: Your Honor, the settlement agreement

24 || from last summer is already in the record and the owner is

25 ||Ondova Limited. Mr. Nelson cannot add anything. 1"ve asked
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the Court to take judicial notice of Paragraph 3 of the
settlement agreement, where Mr. Baron and all of his entities
acknowledge that Ondova is the owner. 1 don"t see that adding
-- having testimony of Mr. Nelson adds to that.

THE COURT: Okay. 1 sustain that objection. I will
take judicial notice of that. And 1711 take judicial notice of
two days of trial testimony | heard and other evidence 1 heard
in the adversary involving Servers.

All right. Anything else in the way of evidence?

MR. LOH: No, Your Honor.

MR. URBANIK: No, Your Honor.

THE COURT: All right. The Court grants the 363(b)
sale motion of Trustee Daniel Sherman requesting authority to
enter into procedures to sell the domain name Servers.com. And
the Court also approves, as part and parcel of that, the
application of Mr. Sherman to employ Sedo.com at a 15 percent
commission to market and attempt the sale of Sedo.com. The
Court does fTind that the Trustee iIs exercising reasonable
business judgment in proposing the sale procedures. They do
appear to be fair and aimed at exposing the domain name to the
marketplace In an adequate fashion to attempt to achieve fair
value.

The Court finds these procedures to be iIn the best interest
of the estate. The Court reserves the right to supplement, but

the Court does approve under 363 the sale motion, and under 327
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and 328 the application to employ Sedo. Any objections still
pending are overruled.

Mr. Urbanik, 1 am fine with the mechanism proposed where
the Trustee simply comes back and files a notice reporting the
result. However, at the same time, if any purchaser does want
a specific hearing and sale order, we can have a subsequent
hearing to do that.

Again, for the record, 1 have hereby overruled any
objection with regard to any of these pending matters today.

I realize we have the procedural issue of the Receiver-s
motion to strike and motion for -- second motion for a show
cause as to why Gary Schepps should not be held in contempt and
sanctioned. 1°"m going to carry the Receiver®s motion and
consolidate a hearing on the merits on this new motion with the
hearing we have on the first motion to show cause. We are
coming back on that first motion to show cause involving Mr.
Payne as well as Mr. Schepps on what date, Laura? Do you have
that handy, or does someone have that handy? Okay. She just
closed 1t out.

MR. LOH: I believe it"s the 15th.

MR. URBANIK: November 15th? And so the Court will
again consolidate and hear any evidence and argument on that,
on the newest show cause relief sought.

Let me just say, | mean, we"ve -- Mr. Schepps, we"re to the

point where we"re having way too much time spent in procedural

000644




Casead

=

© 0 N o o A~ w DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

»

B7184¢d)db4dek 6BDOCulme it 114/1 iled hteRdd 1131 /1 PAJe(B803:293 HagelDH66107
105

lawyer argument. 1 want to hear evidence when we have these
hearings. When we have a pleading that is filed, such as the
one you filed objecting to the Petfinders.com sale, a lawyer
should know you®ve got to come in with evidence. And 1 have
said that many times before. | have told Mr. Payne and you:
Come In with Mrs. Katz. Come in with Mr. whoever-it-is at
SouthPac. Come In with Mr. Baron. Come in with someone. But
you can"t file a pleading and throw out all this stuff and then
take up the Court"s time that way, take up the parties®™ time,
and then not have evidence.

I strongly suggest you have evidence when you come iIn on
the 15th, or anytime in the future you file a pleading. Courts
decide i1ssues based on evidence. Okay? When you question
someone®s authority, when you question someone®s integrity,
when you object in any way to a motion, you"d better have
evidence.

Why would you come in here without evidence? Would you
address that right now? Why would you come in here without
evidence? Why would you file a pleading and then not have
evidence?

MR. SCHEPPS: [I"m not prepared to discuss that today,
Your Honor, because i1t"s the subject of a pending second motion
to show cause. And 1"m allowed 24 days to respond to it.

THE COURT: All right. Well, again, I presume you“re

going to have evidence on the 15th and at any subsequent
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hearings.

MR. SCHEPPS: Thank you, Your Honor.

THE COURT: All right. We'll look for your orders,
Anything else before we come back on the 15th that I don't khnow
about?

MR. URBANIK: You're --

THE COURT: All right. Stand adjourned.

THE CLERK: &All rise.

(Proceedings adjourned at 12:47 p.m.)

- -000- -
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NORTHERN DISTRICT OF TEXAS

ENTERED

TAWANA C. MARSHALL, CLERK
THE DATE OF ENTRY IS
ON THE COURT'SDOCKET

A
Wit

Thefollowing constitutes the ruling of the court and has the force and effect therein described.

ftop 1 o -

United States Bankr”uptcS//Judge

Signed November 14, 2011

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

Inre:
Case No. 09-34784-SGJ
ONDOVA LIMITED COMPANY, (Chapter 11)

Debtor.

(072 X772M770X772077¢}

ORDER GRANTING TRUSTEE'S MOTION FOR AUTHORITY TO SELL
PROPERTY OF THE ESTATE

At Dallas, Texas, in said District on the 9" day of November, 2011, this Court conducted a
hearing (the "Hearing") on the Trustee's Motion for Authority to Sell Property of the Estate (the
"Motion")' [Docket No. 658] filed on October 7, 2011 by Daniel J. Sherman (the "Trustee"), the duly-
appointed Chapter 11 trustee of Ondova Limited Company (the "Debtor" or "Ondova"). As set forth
in this Court's Findings of Fact, Conclusions of Law and Order entered on October 18, 2011
("Findings") [Adversary Proceeding Docket No. 130] this Court previously conducted a trial in
Adversary Proceeding No. 11-03181, finding that the Trustee is directed to sell the domain name,
servers.com (the "Domain Name"), utilizing internet domain name broker, Sedo.

Upon consideration of the Motion and the arguments and representations made by counsel

therein and at the Hearing, this Court hereby finds as follows:

' All of the capitalized terms used in this Order, unless otherwise indicated, shall have the meanings ascribed to them in
the Motion.

ORDER GRANTING TRUSTEE'S MOTION FOR AUTHORITY TO SELL PROPERTY OF THE ESTATE - Page 1
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A. This Court has jurisdiction to hear and to determine the Motion and to grant the relief
requested therein pursuant to 28 U.S.C. §§ 157(a) and 1334. This matter is a core proceeding
within the meaning of 28 U.S.C. § 157(b). Venue of this case and of the Motion is proper in this
District pursuant to 28 U.S.C. §§ 1408 and 1409.

B. Notice of the Motion and the Hearing was appropriate and sufficient under the
circumstances, and no further notice is necessary.

C. The relief requested by the Trustee in the Motion is appropriate and in the best
interests of the Estate and all parties-in-interest.

D. All objections to the Motion are overruled.

E. Pursuant to the Findings, the sale of the Domain Name is an exercise of the
Trustee's sound business judgment and is in the Estate's best interest under the circumstances.

F. The Trustee is authorized to sell the Domain Name to a purchaser free and clear of
all liens, claims, encumbrances, and interests because one or more of the standards set forth in
Section 363(f) of the Bankruptcy Code have been satisfied. Furthermore, this Court has already
previously found that the Trustee's sale of the Domain Name meets all of the requirements of
Section 363(h) of the Bankruptcy Code.

NOW, THEREFORE, IT IS HEREBY:

ORDERED that the Motion is APPROVED. It is further

ORDERED that, pursuant to Sections 363(b), (h), and (f) of the Bankruptcy Code, the
Trustee is immediately authorized to sell the Domain Name. It is further

ORDERED that, if the purchaser of the Domain Name desires a subsequent order from this
Court approving the sale of the Domain Name or if the Trustee deems it appropriate or necessary to
obtain a subsequent order from this Court approving the sale of the Domain Name, the Trustee may
petition this Court for, and this Court shall grant, such an order. It is further

ORDERED that in the event no subsequent order is required by the purchaser or the

Trustee, within five (5) days of the sale of the Domain Name closing, the Trustee shall file a notice

ORDER GRANTING TRUSTEE'S MOTION FOR AUTHORITY TO SELL PROPERTY OF THE ESTATE - Page 2
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with the Court identifying the details of the sale of the Domain Name, including the purchase price.
It is further

ORDERED that the sale of the Domain Name shall be free and clear of all liens, claims,
encumbrances, and interests pursuant to Section 363(f) of the Bankruptcy Code. It is further

ORDERED that the Trustee is authorized to execute any and all documents he deems
necessary or appropriate to effectuate the sale of the Domain Name. It is further

ORDERED that this Order shall be effective immediately and the stay provided for in
Bankruptcy Rule 6004(h) is waived. Itis further

ORDERED that this Court shall retain jurisdiction to hear and resolve any and all disputes
that may arise from the implementation of this Order.

###END OF ORDER # # #

Submitted by:

Raymond J. Urbanik
Texas Bar No. 20414050
Lee Pannier

Texas Bar No. 24066705
MUNSCH HARDT KOPF & HARR, P.C.
3800 Lincoln Plaza

500 N. Akard Street

Dallas, Texas 75201-6659
Telephone: (214) 855-7500
Facsimile: (214) 855-7584
rurbanik@munsch.com
Ipannier@munsch.com

ATTORNEYS FOR DANIEL J. SHERMAN,
CHAPTER 11 TRUSTEE

ORDER GRANTING TRUSTEE'S MOTION FOR AUTHORITY TO SELL PROPERTY OF THE ESTATE - Page 3
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Raymond J. Urbanik, Esq.

Texas Bar No. 20414050

Thomas D. Berghman, Esq.
Texas Bar No. 24082683
MUNSCH HARDT KOPF & HARR, P.C.
3800 Lincoln Plaza

500 N. Akard Street

Dallas, Texas 75201-6659
Telephone: (214) 855-7500
Facsimile: (214) 855-7584
E-mail: rurbanik@munsch.com
E-mail: tberghman@munsch.com

ATTORNEYS FOR DANIEL J. SHERMAN,
CHAPTER 11 TRUSTEE

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

In Re
Case No. 09-34784-SGJ
ONDOVA LIMITED COMPANY, (Chapter 11)
Debtor. Hearing Date: September 10, 2013

Hearing Time: 10:30 a.m.

(922 X072X772X772X772X77¢)

TRUSTEE'S MOTION FOR (A) AUTHORITY TO SELL PROPERTY OF THE ESTATE
PURSUANT TO 11 U.S.C. § 363(B)AND (B) FOR APPROVAL OF SALE PROCEDURES

NO HEARING WILL BE CONDUCTED HEREON UNLESS A WRITTEN
RESPONSE IS FILED WITH THE CLERK OF THE UNITED STATES
BANKRUPTCY COURT AT 1100 COMMERCE STREET, ROOM 1254,
DALLAS, TEXAS 75242-1496, BEFORE CLOSE OF BUSINESS ON
SEPTEMBER 9, 2013, WHICH IS AT LEAST TWENTY-FOUR (24) DAYS
FROM THE DATE OF SERVICE HEREOF.

ANY RESPONSE MUST BE IN WRITING AND FILED WITH THE CLERK, AND
A COPY SHALL BE SERVED UPON COUNSEL FOR THE MOVING PARTY
PRIOR TO THE DATE AND TIME SET FORTH HEREIN. IF A RESPONSE IS
FILED, A HEARING MAY BE HELD WITH NOTICE ONLY TO THE
OBJECTING PARTY.

IF NO HEARING ON SUCH NOTICE OR MOTION IS TIMELY REQUESTED,
THE RELIEF REQUESTED SHALL BE DEEMED TO BE UNOPPOSED, AND
THE COURT MAY ENTER AN ORDER GRANTING THE RELIEF SOUGHT OR
THE NOTICED ACTION MAY BE TAKEN.
TO THE HONORABLE STACEY G. C. JERNIGAN, U.S. BANKRUPTCY JUDGE:
COMES NOW Daniel J. Sherman (the "Trustee"), the duly-appointed Chapter 11 trustee

of Ondova Limited Company, and files his Motion for Authority to (A) Sell Property of the Estate

TRUSTEE’S MOTION FOR (A) AUTHORITY TO SELL PROPERTY OF THE ESTATE PURSUANT TO 11 U.S.C.
§363(b) AND (B) FOR APPROVAL OF SALE PROCEDURES - Page 1
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Pursuant to 11 U.S.C. § 363(b) and (B) for Approval of Sale Procedures (the "Motion"),

respectfully stating as follows:

. BACKGROUND
A. Procedural Background And Jurisdiction
1. On July 27, 2009 (the "Petition Date"), Ondova Limited Company ("Ondova" or

"Debtor") filed its voluntary petition for relief under Chapter 11 of Title 11 of the United States
Code (the "Bankruptcy Code"), thereby initiating the above-referenced bankruptcy case (the
"Bankruptcy Case") and creating the Debtor's bankruptcy estate (the "Estate"). On September
17, 2009, the Court entered its order approving the appointment of the Trustee.

2. This Court has jurisdiction over this Bankruptcy Case and this Motion pursuant to
28 U.S.C. §§ 157 and 1334. Such jurisdiction is core under 28 U.S.C. § 157(b)(2). Venue of
this Bankruptcy Case before this Court is appropriate pursuant to 28 U.S.C. §§ 1408 and 1409.

3. The statutory bases for the relief requested herein are sections 105 and 363 of
the Bankruptcy Code, Rules 2002 and 6004 of the Federal Rules of Bankruptcy Procedure (the
"Bankruptcy Rules"), and Local Rule 9007-1 of the United States Bankruptcy Court for the
Northern District of Texas.
B. The Domain Name Servers.com

4. Pursuant to an order of this court entered on October 17, 2011, The Trustee has
authority to sell the Internet domain name Servers.com (the "Domain Name"). Although the
Trustee had previously employed Sedo.com to assist in the sale of the domain name, Sedo.com
was unable to locate a purchaser and the Trustee therefore terminated Sedo.com by letter
dated August 30, 2012, effective as of September 13, 2012. The Trustee then began his own
sale efforts and located a business in the webhosting industry which expressed an interest in
purchasing the Domain Name. XBT Holdings Ltd, or an affiliate thereof (“Purchaser”), has

made an offer to purchase the Domain Name and operates a large webhosting business that

TRUSTEE’S MOTION FOR (A) AUTHORITY TO SELL PROPERTY OF THE ESTATE PURSUANT TO 11 U.S.C.
§363(b) AND (B) FOR APPROVAL OF SALE PROCEDURES - Page 2
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has no relationship to Ondova, the Trustee, Jeffrey Baron (“Baron”) or any of Baron’s related
entities.
5. The Purchaser has proposed an offer of $300,000 to purchase the Domain Name
which the Trustee has accepted subject to higher and better offers and pursuant to the sale
procedures delineated herein. The Purchaser is aware that the sale must be approved by the
Bankruptcy Court and that the Trustee must determine if there are higher or better offers. The
Purchaser has also agreed to be the stalking horse bidder in the event other parties are
interested in bidding on the Domain Name and an auction is scheduled by the Trustee. Due to
concerns that many matters related to Baron litigation have become protracted, the Purchaser
has advised the Trustee that its offer to purchase the Domain Name will terminate if either the
sale of the Domain Name has not closed or the auction, if applicable, has not been conducted
by December 15, 2013.
6. The sale procedures agreed to by the parties will allow the Trustee to determine
if there are any purchasers who would bid a better or higher offer for the Domain Name. In
order to evidence its good faith interest in purchasing the Domain Name, Purchaser has placed
a $40,000 deposit with the Trustee and has agreed to allow the Trustee to market the Domain
Name for a period of approximately four (4) weeks.
7. Furthermore, the Trustee and Purchaser have agreed to the following additional
procedures (the “Sale Procedures”):
a. Following approval of this Motion, the Trustee may begin to market the Domain
Name, noting that it is part of a Bankruptcy Court auction, on Internet websites
which are related to the server and webhosting industries and on Internet
websites which relate to the Internet domain name industry (i.e. Domain Name
Journal).

b. The Trustee shall have a period of thirty (30) days to market the Domain Name
following approval of this Motion. The specific dates and schedule for the
marketing and auction sale will be provided to the Court at the hearing on this

Motion.

C. The schedule will call for the Trustee to establish a deadline for interested parties
to submit a bid, in the amount of at least $330,000, and submit financial

TRUSTEE’S MOTION FOR (A) AUTHORITY TO SELL PROPERTY OF THE ESTATE PURSUANT TO 11 U.S.C.
§363(b) AND (B) FOR APPROVAL OF SALE PROCEDURES - Page 3



CaSas 31384164 Dbc DbrOmsed DV14/1&d 18/A¢r28 087444 3716112088 PRge)® 536512

information to demonstrate sufficient financial resources to purchase the Domain
Name. Any party that seeks to bid on the Domain Name shall be required to
place with the Trustee a $40,000.00 deposit. A party which evidences financial
resources and places a deposit shall be designated a Qualified Bidder.

d. If there is one or more Qualified Bidders, an auction will be scheduled and
conducted at the offices of counsel for the Trustee and the initial opening bid will
be the highest bid received from a Qualified Bidder and all subsequent bidding
will be in minimum increments of $10,000.00. Qualified Bidders participating in
the auction may participate in person or by telephone. The Trustee shall have
the absolute right and discretion to determine the highest and best bid (the
“Winning Bidder”) at the auction.

e. The second highest bidder shall agree to be the purchaser if the winning bidder
fails to close.

f. Any party participating in the auction which is determined to be the winning
bidder but which fails to close on the purchase of the Domain Name shall forfeit
their deposit.

g. In the event that Purchaser is not the winning bidder, it shall receive a

$20,000.00 break-up fee and, like any other Qualified Party which submitted a
deposit but was not the winning bidder, shall receive the return of its deposit."

8. The Trustee believes that the offer made by Purchaser is fair and reasonable. In
the event no other party becomes a Qualified Bidder, the Trustee will file a notice with the Court
indicating that there were no other parties that became Qualified Bidders and that no auction will
be conducted. In said event, the Trustee may request a subsequent order of the Court
approving the sale of the Domain Name to Purchaser.

Il. RELIEF REQUESTED

9. By and through the Motion, the Trustee requests that this Court grant him the

authority to sell the Domain Name to the Purchaser free and clear of all liens, claims and

encumbrances and that this Court designate the Purchaser a good faith purchaser for value

' The Purchaser is aware that Baron, and certain attorneys representing Baron, are extremely litigious
and due to concerns that Baron or another party may employ vexatious litigation tactics to object, delay or
disrupt the auction or the sale of the Domain Name, the Trustee has agreed to address with Purchaser a
possible higher break-up fee in the event the Purchaser is not the winning bidder but has expended
additional legal fees due to the conduct of Baron, his attorneys of any other party. Any increase in the
break-up fee however can be considered in the event the auction sale generates sufficient funds to cover
the additional amount. Finally, in the event of any dispute concerning a request for an additional break-up
fee, such dispute shall be resolved by the Bankruptcy Court.
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pursuant to 11 U.S.C. § 363(m). The Trustee further requests that this Court waive the fourteen
(14) day stay period provided for under Bankruptcy Rule 6004(h). Finally, the Trustee requests
that this Court approve the requested Sale Procedures set forth herein.

M. ARGUMENT AND AUTHORITY

A. The Proposed Sale Of The Domain Name Should Be Approved

1. The Section 363 Standards

10. A trustee may sell property of the estate "other than in the ordinary course of
business" with court approval and after notice and a hearing. 11 U.S.C. §363(b)(1). As
recognized by the Fifth Circuit, a trustee is entitled to use his or her business judgment in
determining whether to sell assets outside of the ordinary course of business. See Institutional
Creditors of Cont'l Air Lines Inc. v. Cont'l Air Lines Inc. (In re Cont'l Air Lines Inc.), 780 F.2d
1223, 1226 (5th Cir. 1986). Also, a trustee should be allowed to sell property of the estate
outside the ordinary course if that sale benefits the estate and its creditors. See Four B. Corp.
v. Food Barn Stores, Inc., 107 F.3d 558, 564-65 (8th Cir. 1997) (reminding courts, when faced
with bankruptcy sales, to be mindful of "the ubiquitous desire of the unsecured creditors" and of
one of the "primary objective[s] of the Code, to enhance the value of the estate at hand");
Official Comm. of Subordinated Bondholders v. Integrated Res., Inc., 147 B.R. 650, 659
(S.D.N.Y. 1992) (explaining that "[i]t is a well-established principle of bankruptcy law that the
objective of bankruptcy sales and the Debtor's duty with respect to such sales is to obtain the
highest price or overall greatest benefit possible for the estate" (quoting In re Atlanta Packaging
Prod., Inc., 99 B.R. 124, 131 (Bankr. N.D. Ga. 1988)). Therefore, if a trustee exercises his
sound business judgment when attempting to sell property of the estate outside the ordinary
course of business and, if that sale will benefit the estate and its creditors, then a court should

approve the sale.
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11. Additionally, a trustee may sell property of the estate outside of the ordinary
course of business and "free and clear of any interest in such property of an entity other than
the estate", if —

(1) applicable non-bankruptcy law permits sale of such property free and
clear of such interest;

(2) such entity consents;

(3) such interest is a lien and the price at which such property is to be sold is
greater than the aggregate value of all liens on such property;

(4) such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legal or equitable proceeding, to
accept a money satisfaction of such interest."

11 U.S.C. § 363(f).

12. Satisfaction of any one of the five requirements listed above will suffice to permit
a sale "free and clear" of liens, claims and encumbrances. In re CPower Products, Inc., 230
B.R. 800 (Bankr. N.D. Tex. 1998) (stating that, for a sale of assets free and clear of liens, claims
and encumbrances, "...one of the conditions of 363(f)(1) through (5) must be met"). Finally,
Bankruptcy Rule 6004 provides that a sale outside the ordinary course of business "may be by
private sale or by public auction". Fed. R. Bankr. P. 6004(f)(1).

13. In light of the foregoing standards, the Trustee has concluded, as an exercise of
his sound business judgment, that the sale of the Domain Name to the Purchaser is in the best
interests of the Estate and all parties-in-interest.

14. As noted above, the Purchaser has no connection to Ondova or the Trustee and
therefore the Trustee states that the sale of the Domain Name to the Purchaser was negotiated
and entered into by unaffiliated parties in good faith, without collusion and from arms-length
bargaining positions. Therefore, the Trustee believes the Purchaser is absolutely a good faith
purchaser under Bankruptcy Code § 363(m) and should be entitled to all of the protections

afforded thereby. The Purchaser has been acting in good faith within the meaning of
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Bankruptcy Code § 363(m). Finally, neither the Trustee nor the Purchaser has engaged in any
conduct that would cause or permit the purchase of the Domain Name to be avoided under
Bankruptcy Code § 363(n).

15. Bankruptcy Rule 6004(h) provides that an "order authorizing the use, sale, or
lease of property . . . is stayed until the expiration of 14 days after entry of the order, unless the
court orders otherwise." Fed. R. Bankr. P. 6004(h). The Trustee submits that waiving the
fourteen (14) day stay under Bankruptcy Rule 6004(h) is appropriate under the circumstances

because the parties desire to consummate the proposed sale of the Domain Name as soon as

possible.
2, Sale Procedures
16. In the interest of maximizing the potential recovery for the Estate, the Trustee

requests approval of the Sale Procedures contained herein. The Trustee believes that the Sale
Procedures serve the foregoing purposes in a fair, equitable, transparent and competitive
manner, with no unreasonable or unfair advantage to the Purchaser. The Trustee submits the
Sale Procedures as proposed, will enable all parties and the Court to have the best evidence of
the value of the Domain Name thereby ensuring that this estate obtains the highest and best
purchase price.

17. The Sale Procedures here are in the best interests of the Estate and all
claimants. Several courts have concluded that bid procedures should be approved when the
proposed transaction (i) is in the best interest of the estate, creditors, equity holders, and other
parties involved and (ii) maximizes revenues for the estate. See In re Tiara Motorcoach Corp.,
212 B.R. 133, 137 (Banks. N.D. lll. 1997); In re S.N.A. Nut Co., 186 B.R. 98, 104 (Banks. N.D.
lll. 1995); In re America West Airlines, Inc., 166 B.R. 908, 912 (Bankr. D. Ariz. 1994).

18. As part of the sale of property of the estate “other than in the ordinary course of
business” under section 363(b) of the Bankruptcy Code, a debtor may induce an interested

party to expend the resources necessary to serve as the “stalking horse bidder” by offering that
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party certain bid protections. Those bid protections take many forms including, without limitation,
a break-up or topping fee, expense reimbursement, minimum overbid increments, limitations on
the marketing of the assets (for example, a “no shop” or “window shop” clause), bidder
qualifications requirements, and short deadlines for competing bidders’ due diligence and
submission of competing bids. See Collier on Bankruptcy § 363.2[6] (15th ed. 2009).

19. The Trustee submits that the proposed breakup fee of $20,000.00 is reasonable.
Courts have employed various tests to determine whether the protections offered by a debtor or
trustee should be granted. The primary concern of these courts is “whether the offer made by
the party seeking the break-up fee will enhance or hinder the bidding process. If the break-up
fee encourages bidding, it will be approved, if it stifles bidding, it will not be approved.” See In re
Integrated Resources, Inc., 135 B.R. at 750.

20. Courts hold that implementing and, if necessary, awarding bid protections to a
“stalking horse bidder” is an appropriate exercise of a trustee's business judgment. See
Integrated Resources, 147 B.R. at 659 (stating that such procedures “encourage bidding to
maximize the value of the debtor’'s assets); Cantaxx Gas Storage Ltd. v. Silverhawk Capital
Ptns., LLC, 2008 U.S. Dist. LEXIS 37803, 17-18 (S.D. Tex. 2008) (stating that “[b]reak-up and
similar fees are common in corporate transaction . . . [sJuch fee provision may . . . enhance the
bidding process by creating momentum toward closing the sale”); In re Food Barn Stores Inc.,
107 F.3d 558, 564-65 (8th Cir. 1997) (stating that, in bankruptcy sales, “a primary objection of
the Code [is] to enhance the value of the estate at hand”).

21. Break-up fees and expense reimbursements are a normal and, in many cases,
necessary component of significant sales conducted under section 363 of the Bankruptcy Code:
“[bJreak-up fees are important tools to encourage bidding and to maximize the value of the
debtor’'s assets . . . In fact, because the . . . corporation ha[s] a duty to encourage bidding,
break-up fees can be necessary to discharge [such] duties to maximize values.” Integrated

Resources, 147 B.R. at 659-60. Specifically, “break-up fees and other strategies may be
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legitimately necessary to convince a ‘white knight’ bidder to enter the bidding by providing some
form of compensation for the risks it is undertaking.” In re 995 Fifth Ave. Assoc., L.P., 96 B.R.
24, 28 (Bankr. S.D.N.Y. 1989) (quotations omitted); accord Integrated Resources, 147 B.R. at
660-61 (break-up fees can prompt bidders to commence negotiations and “ensure that a bidder
does not retract its bid”); In re Hupp Indus., Inc., 140 B.R. 191, 194 (Bankr. N.D. Ohio 1992)
(“without such fees, bidders would be reluctant to make an initial bid for fear that their first bid
will be shopped around for a higher bid from another bidder who would capitalize on the initial
bidder’s . . . due diligence”). Courts in this District have likewise found that breakup fees are
proper and necessary tools to ensure lively bidding, protect the auction process, and avoid
potential litigation. See, e.g., In re Texas Rangers Baseball Partners, 431 B.R. 706, 715 (Bankr.
N.D. Tex. 2010) (Lynn, J.).

22. In consideration of the foregoing, bankruptcy courts frequently approve break-up
fees in connection in proposed bankruptcy sales. In the process, such courts generally consider
“(1) whether the relationship of the parties who negotiated the fee is marked by self-dealing or
manipulation; (2) whether the fee hampers, rather than encourages, bidding; and (3) whether
the amount of the fee is reasonable in relation to the proposed purchase price.” In re Twenver,
Inc., 149 B.R. 954, 956 (Bankr. D. Colo. 1992); In re Bidermann Industries U.S.A., Inc., 203 B.R.
547, 552 (Bankr. S.D.N.Y. 1997).

23. The Sale Procedures requested in this Motion should be approved because they:
(i) are the product of the Trustee’s sound business judgment; (ii) are in the best interest of the
Estate and all other interested parties; (iii) will maximize the value of the Domain Name; and (iv)
will enhance the bidding process.

24, The amount of the proposed “stalking horse” or Break-Up Fee which is
$20,000.00 is not unreasonable relative to the proposed purchase price. Similarly, the initial
overbid increment of $30,000.00 is clearly reasonable in relation to the purchase price offered

by the Purchaser.
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25. Under the business judgment rule, the Sale Procedures proposed by the Trustee
are a sound business decision, made in good faith and with full information. The Sale
Procedures were negotiated at arm’s-length between the Trustee and Purchaser. The Trustee
believes that the Auction Procedures are in the’ best interests of this estate..

26. Furthermore, the arms’ length negotiations giving rise to the Sale Procedures,
the Stalking Horse Bid, and this Motion ensure a fair process for the sale. Accordingly, the
Trustee shall request that approval of the sale to the ultimate purchaser incorporate any and all
protections under Section 363(m) of the Bankruptcy Code or other law, to the purchaser as a
good faith purchaser.

3. Pending Appeals

27. This Court has previously determined ownership of the Domain Name.? Two
appeals of this Court’s orders related to the Domain Name are pending, one in the District Court
and one in the Fifth Circuit’, however no stay has been issued by any court which prohibits the
Trustee from entering into a transaction for the sale of the Domain Name.

IV. PRAYER

WHEREFORE, PREMISES CONSIDERED, the Trustee respectfully requests that the
Court enter an order: (i) granting this Motion; (ii) approving the Sale Procedures requested
herein; (iii) authorizing the Trustee to sell the Domain Name to Purchaser pursuant to the terms
set forth herein, including a specific ruling that the Purchaser is a good faith purchaser for value
under Section 363(m) and finding that the Purchaser is entitled to all protections of such a
purchaser; (iv) waiving the fourteen (14) day stay under Bankruptcy Rule 6004(h) so the sale
may be consummated as soon as possible; and (v) granting the Trustee such other and further

relief to which he has shown himself to be justly entitled.

> See Adversary Proceeding Case No. 11-03181, Docket No. 130.
® See District Court Docket No. 3:12-cv-00244-L and Fifth Circuit Docket No. 13-10121 (Consolidated with
Docket Nos. 13-10120 and 13-10122).

TRUSTEE’S MOTION FOR (A) AUTHORITY TO SELL PROPERTY OF THE ESTATE PURSUANT TO 11 U.S.C.
§363(b) AND (B) FOR APPROVAL OF SALE PROCEDURES - Page 10



Cagenl8-34B4vs0iddBac TidCuRient A841L4Fied Eni&B08Age314601298 PRagtDlG8% 12

Respectfully submitted this 14™ day of August, 2013.

MUNSCH HARDT KOPF & HARR, P.C.

By: /s/ Raymond J. Urbanik
Raymond J. Urbanik, Esq.
Texas Bar No. 20414050
Thomas D. Berghman, Esq.
Texas Bar No. 24082683

3800 Lincoln Plaza

500 N. Akard Street

Dallas, Texas 75201-6659
Telephone: (214) 855-7500
Facsimile: (214) 855-7584
E-mail: rurbanik@munsch.com
E-mail: tberghman@munsch.com

ATTORNEYS FOR DANIEL J. SHERMAN,
CHAPTER 11 TRUSTEE
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CERTIFICATE OF SERVICE

| hereby certify that, on August 14, 2013, a true and correct copy of the foregoing
document was sent to all parties requesting electronic service through the Court's ECF system
and also to the parties listed below by first class U.S. mail, postage prepaid:

Kevin McCullough, Esq.

Rochelle & McCullough

325 N. St. Paul Street, Suite 4500
Dallas, TX 75201

Val Gurvits, Esq.

Boston Law Group, PC

825 Beacon Street, Suite 20
Newton Centre, MA 02459

Stephen R. Cochell, Esq.
Cochell Law Firm

7026 Old Katy Road, Suite 259
Houston, TX 77096

Conrad Herring, Esq.
3525 Delmar Heights Road, Suite 305
San Diego, CA 92130

Carey Ebert, Esq.

Ebert Law Offices

1726 Chadwick Court, Suite 100
Hurst, TX 76054

Nathan Johnson, Esq.
12770 Coit Road, Suite 1100
Dallas, TX 75251

/s/ Raymond J. Urbanik
Raymond J. Urbanik
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1 IN THE UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF TEXAS ( DALLAS)
2
3
) Case No. 09-34784-sgj 11
4/ Inre ) Dal | as, Texas
)
5/| ONDOVA LI M TED COWVPANY, )
) Sept enber 10, 2013
6 Debtor. ) 11:00 AM
)
7 )
8 TRANSCRI PT OF HEARI NG
ON MOTI ON TO SELL PROPERTY (doc. 1110)
9 BEFORE THE HONORABLE STACEY G JERN GAN,
UNI TED STATES BANKRUPTCY JUDGE
10
11
12
13
14
15
16
17
18
19
20
21| Transcription Services: eScri bers
P. O Box 7533
22 New York, NY 10116
(973) 406-2250
23
24 || PROCEEDI NGS RECORDED BY ELECTRONI C SOUND RECORDI NG
25| TRANSCRI PT PRODUCED BY TRANSCRI PTI ON SERVI CE.
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1| APPEARANCES:
2| Debtor and the Ch. 11 RAYMOND J. URBAN K, ESQ
Trustee Daniel J. MUNSCH, HARDT, KOPF & HARR PC
3|| Sherman: 500 N. Akard Street
Suite 3800
4 Dal | as, TX 75201
5/ United States Trustee: LI SA LAURA LAMBERT, AUST
OFFI CE OF THE UNI TED STATES TRUSTEE
6 1100 Commerce Street
Room 976
7 Dal | as, TX 75242
8| Jeffrey Baron: STEPHEN R. COCHELL, ESQ
THE COCHELL LAW FI RM
9 7026 A d Katy Road
Suite 259
10 Houston, TX 77024
11| Ch. 7 Trustee John H KEVI N MCCULLOUGH, ESQ
Litzler: ROCHELLE MCCULLQUGH, LLP
12 325 N. Saint Paul Street
Suite 4500
13 Dal | as, TX 75201
14| Potential Purchaser, MATTHEW SHAYEFAR, ESQ
XBT Hol ding Ltd.: ( TELEPHONI CALLY)
15 BOSTON LAW GROUP, LLP
825 Beacon Street
16 Suite 20
Newt on Centre, MNA 02459
17
18
19
20
21
22
23
24
25
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Col | oquy
1 (Audi o begi ns m d-sent ence)
2 THE CLERK: -- Conpany. First, appearances in the
3|| courtroom please.
4 MR URBANI K: Good norning, Your Honor. Ray Urbanik
5| from Munsch Hardt, on behalf of Daniel J. Sherman, Chapter 11
6| trustee.
7 THE COURT: Ckay.
8 MR URBANI K: Judge, | have with nme a new | awyer in
9| ny firm Isaac Brown, but he's not yet licensed in Texas; he's
10| just here hel ping nme today.
11 THE COURT: Ckay, welcome, M. Brown.
12 MR BROAN. Thank you.
13 MR SHAYEFAR  Your Honor, | am --
14 MR. COCHELL: Stephen --
15 MR SHAYEFAR  -- Matthew Shayefar fromthe Boston
16| Law G oup --
17 THE COURT: Ckay, just a mnute.
18 MR SHAYEFAR -- representing the --
19 THE COURT: Sir, just a minute. W're taking
20 || appearances in the courtroomfirst.
21 MR COCHELL: Yeah.
22 Go ahead.
23 MR, COCHELL: Good norning, Your Honor. Stephen
24| Cochell, appearing on behalf of M. Baron.
25 THE COURT: All right, thank you.
eScribers, LLC | (973) 406-2250
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Col | oquy

1 MR MCCULLOUGH: Good norning, Your Honor. Kevin

2| McCullough, counsel for John H Litzler, Chapter 7 trustee in
3| the Baron estate.

4 THE COURT: Thank you.

5 M5. LAMBERT: Lisa Lanbert representing WIIiam

6|| Neary, the United States Trustee.

7 THE COURT: Thank you.

8 Al right, let me get ny notes here for the right

9| hearing.
10 W have a phone appearance. Please go ahead at this
11| tine
12 MR SHAYEFAR. Excuse me, Your Honor. This is
13| Matthew Shayefar fromthe Boston Law G oup. | represent the
14| potential purchaser, XBT Hol ding Ltd.

15 THE COURT: Al right. Let ne make sure | heard

16| that.

17 Got the wong docunent.

18 All right. I'msorry; was it Mtthew Shayefar?

19 MR SHAYEFAR  Yes, Your Honor.
20 THE COURT: All right, thank you.
21 Al right, we have a notion today filed by the Ondova
22 || Chapter 11 trustee, for approval of sale procedures to sell
23|| the donmin nanme servers.com
24 M. Urbanik, ordinarily we would be hearing sinply
25|| evidence regardi ng whether there's a sound busi ness
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Col | oquy
1 justification for this proposed sale, and evidence, details
2|/ about the proposed procedure, the proposed stal king horse,
3| what kind of notice you' re going to give, the auction process,
4| the details of how an auction m ght occur, et cetera, with the
5/ main purpose of maxim zing value for the Ondova estate.
6 |'ve seen that M. Baron has objected through counse
7| Steve Cochell. It appears to ne his primary argunment is that
8| the domain nane is his personally, Jeff Baron's, not the
9| Ondova estate. | knowthis Court in the past had a trial in
10| an adversary proceedi ng that was between M. Enke -- M ke
11|/ Enke -- and the Ondova estate, versus their respective rights
12| in the nane; and | realize that after a day of evidence, or
13| so, | nmade findings of fact, conclusions of |aw, concluding
14| that the Ondova estate -- well, it was conplicated, but
15| basically it was all about Enke versus Ondova and a concl usion
16| that Enke had not fulfilled his duties under a certain
17| settlenent agreenent and, therefore, there were grounds under
18| the settlement agreenent to force a sale of the nane, and
19 | appointed M. Sherman as the receiver to go forward and sel
20|| the nane.
21 Be that as it may, | know that litigation did not
22| involve M. Baron as a party, per se, in that litigation. So
23| all this to say it looks |ike we've got issues today with
24| regard to not nmerely the proposed sal e auction of the name but
25| maybe ownership of the domain nane. | don't think any other
eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escri bers. net
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Qpening Statenent - M. Urbanik
1| party-in-interest has objected today.
2 MR. URBANIK: That's correct, Judge.
3 THE COURT: Al right, so | guess here's howI'd |ike
4/ to proceed: very short five-mnute, maxinmum opening
5| statenments, just to confirmdo | understand the issues as teed
6| up today, and then | really want to go straight to evidence,
7| whatever evidence you have, whatever evidence M. Baron has,
8| to either go to the nerits of the sale notion or to go to this
9| ownership issue
10 MR URBAN K:  Ckay.
11 THE COURT: Ckay? All right, you may proceed.
12 MR. URBAN K: Thank you, Your Honor. W filed the
13| motion to sell the domain name August 14, 2013, and no
14| response was filed until Saturday, Septenber 7th. So
15| yesterday | got to review the response filed by Baron, and we
16| filed just this norning a notion of Daniel J. Sherman to
17| strike the Baron objection, and I'd |like to hand the Court a
18| copy or two.
19 THE COURT: 1've got it, actually.
20 MR. URBANI K: Ckay. Sone extra copies here in case
21|| anyone --
22 THE COURT: | haven't had tinme to read it, but --
23 MR URBANIK: Well --
24 THE COURT: -- | have a copy of it.
25 MR. URBANI K: So, Your Honor, we are good to go
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1/ forward with your proposal. M outline of how!| was going to
2| present was going to be the sale nmotion itself with a proffer
3| fromM. Sherman, then go into the Baron response, and then at
4| that point our notion to strike the Baron response; was goi ng
5| to advise the Court that we reached an agreenent with the
6| trustee John Litzler, regarding proceeding. And then I
7|l actually, Judge, was going to visit alittle bit with the
8| Court about where we are in the Ondova case and what's going
9/ on with M. Baron and four attorneys that seemto be
10| representing himbut, yet, won't come to court. M. Baron is
11| saying he can't testify at the 341 neeting and, yet,
12| M. Cochell, M. Schepps, M. Payne and M. Hari (ph.) are all
13| out there filing pleadings in other courts but, yet,
14 | M. Baron can't testify at a 341 neeting because he doesn't
15| have a lawer. But that's --
16 THE COURT: Al right, we --
17 MR URBANIK: -- that's at the end.
18 THE COURT: -- we nmay have to have a status
19| conference another time --
20 MR URBANI K:  Sure.
21 THE COURT: -- on that. | really want to figure out
22 || are there grounds to go forward --
23 MR URBANI K:  Sure.
24 THE COURT: -- with selling this name or not. So --
25 MR URBANIK: So in terms of my introduction, Judge,
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1 | would suggest that today the Court take up our proffer of

2| M. Sherman regarding the history of the domain nane, our

3|| prior efforts to sell, the current offer to sell, our

4/ marketing effort itself. M. Shayefar is on the phone, can
5| tell the Court a little bit about the purchaser. And then

6/ we'll provide the Court the dates for a sale process and a

7| followup hearing in the event there's an auction, or a

8|| followup date to present a final order

9 So there's quite a bit to go through regarding just
10| the sale nmotion itself. And then | don't have a W tness

11| regarding the -- our notion to strike the Baron response; it
12| would sinply be legal argunent. And in terns of the agreenent
13| we've reached with M. Litzler, that'll just take a mnute or
14| two to update the Court on that.

15 THE COURT: Ckay. On the notion to strike, again,
16| didn't have tinme toread it. | was --

17 MR URBANI K:  Ckay.

18 THE COURT: -- in a nmeeting this norning until --

19 MR URBANI K:  Sure.
20 THE COURT: -- the hearing started. But what all are
21| your argunents? | nean, he --

22 MR URBANI K:  Sure.

23 THE COURT: -- he was not a party to the adversary
24 || proceedi ng.

25 MR URBANIK: 1t'd go to standing, Your Honor
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Qpening Statenent - M. Urbanik

M. Baron is in a Chapter 7 case pursuant to order of July 26,

2013.

THE COURT: Are you saying only the trustee has
st andi ng?

MR URBANIK: That is correct. And what we did on
our notion to strike, Judge, is we -- we have all the

authorities on why Baron personally has no standi ng under a
whol e long Iine of established cases, including a very recent
2013 case from Judge Lindsay regardi ng standi ng of Chapter 7
debtors. Then follow ng that, Judge, we have an argunent on
why there was no violation of the automatic stay in the Baron
personal case because his interest is so speculative, so

out | andi sh and so contingent, there was no need for us to go

get us -- lifting the automatic stay in the Baron persona
case; and | cite the Fifth Grcuit's decision in Chestnut.

The claimthat M. Baron has sone interest in this
domain nane is wishful thinking; it's pretty --

THE COURT: Ckay, let's --

MR URBANIK: -- it's pretty outrageous.

THE COURT: -- let's take this in steps.

MR URBAN K:  Um hum

THE COURT: If you would acknow edge that -- | nean,

it my be a slimpossibility, but there is a possibility that

if either or both estates are solvent, he woul d have standing.

MR URBANIK: That's correct --
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Opening Statenment - M. U banik

THE COURT: Ckay.

MR. URBANIK: -- he would have standing, but it's his
burden of proof, under very well established law, to show t hat
he has standing even to argue the position today.

And just let ne say one nore tine, in case it wasn't
clear, we have reached an agreenent for M. Litzler --

THE COURT: Ckay --

MR URBANIK: -- to look at this --

THE COURT: (kay, but --

MR URBANIK: -- this contingent interest as --

THE COURT: -- but there's --

MR URBAN K:  Ckay.

THE COURT: -- a very renote chance of standing. And

what are your other standing argunments besides that one?

MR URBANIK: That's it, Your Honor: He would have
t he burden of proof to show that there's going to be equity in
his personal estate, to nake the argunent today that he has
standing. So nothing in his paper filed Saturday in any way
goes to the issue of whether there'll be equity in the Baron
personal case. He doesn't address that w thout doing that, he
has no standing. So we filed a notion to strike to show t hat
he's got the burden of proof to show he can argue the
position; he hasn't done it.

THE COURT: Al right, 1'"mgoing to overrule your

notion, okay? He can put in whatever evidence he wants to
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Qpening Statenent - M. Urbanik
suggest he has standing --
MR URBANI K: Ckay.
THE COURT: -- to suggest he has sone ownership
interest in the nanme. | don't know what the evidence is going

to be other than perhaps that section 4 of the settlenent
agreenent that -- 1'mgoing to hear whatever the evidence
is --

MR. URBAN K:  Sure.

THE COURT: -- whatever the evidence is. | don't
know what the evidence is. So | overrule the notion to
strike.

MR URBAN K:  Ckay.

THE COURT: Al right. Anything else? | think we've
gone nore than five mnutes in your opening statenent.

MR URBANIK: I'mready to go forward with the
nmotion --

THE COURT: All right.

MR URBANIK: -- to sell, whenever you're ready to --

THE COURT: Al right, thank you.

MR URBANIK: -- to go into that.

THE COURT: O her opening statenments? M. Cochell?

MR COCHELL: Yes, nma' am
MS. LAMBERT: No, no --
MR COCHELL: n.

THE COURT: Fromthe U S. Trustee?
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Openi ng Statenent - Ms. Lanbert

M5. LAMBERT: | think it makes sense for the United
States Trustee to go next, because we're not opposing the
not i on.

THE COURT: All right.

M5. LAMBERT: The issue of the automatic stay: |If
the Court were to determne that there is a residual interest
in Jeff Baron's Chapter 7 case, the Chapter 7 trustee's
agreenment does not resolve that there's either a 9019 notion
or a stay notion that all creditors will be entitled to notice
of. And while M. Baron may not have standing, the United
States Trustee and the Court are charged with independently

assessi ng that issue.

So that doesn't nean that -- today's only a bid
procedures notion. It doesn't nean that anything would have
to happen if the Court -- if, and only if, the Court

determ ned that M. Baron had an interest in the property. |
think that the stay, in M. Baron's case, could be nodified,
and then the Court could require some kind of notice of the
settlenment or notice of the procedures in his individual case,
before the sale is conpleted, and these issues could be
resol ved that way.

But in ternms of the Chapter 7 trustee, in M. Baron's
i ndi vi dual case, agreeing to lift the stay, that cannot occur
wi t hout notice, because the stay protects both the individual,

who is subject to the stay -- M. Baron -- and the estate as a
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Opening Statenment - M. MCull ough

whol e and the creditors that are creditors of the estate.

THE COURT. (kay, under st ood.

M. MCul | ough?

MR, MCCULLOUGH:  Yes, Your Honor. The gist of our
agreenment with the Ondova estate is that the stay be lifted
just for the limted purpose of proceeding with the sale and
that any interest that the Baron estate nmay have in
servers.com be attached to the proceeds and then we fight
about it at that point. We'Ill work with Ms. Lanbert on what
proper notice needs to be given in our estate; | think she's
rai sed a good point; we can work with her on trying to achieve
t hat .

But | think that our estate is in agreenent that the
sal e should go forward, we could liquidate this asset and then
fight over the proceeds later.

THE COURT: All right, sothat is -- that's the
agreenent: \Whatever interest Jeff Baron may have, let's
deci de that anot her day.

MR MCCULLOUGH:  Yes.

THE COURT: You agree to a vigorous nmarketing effort,
let's all get the highest price possible. Money is put
sonewhere, in an escrow, in a trust, court registry, wherever.

MR MCCULLOUGH: Right.

THE COURT: And then later there can be litigation
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Openi ng Statenent - M. Cochel

MR MCCULLOUGH: And hopefully, by our estate being
on board with the sale, it helps to put sonme of the potentia
buyers at ease and maybe brings a higher price.

THE COURT: Ckay. Well, that -- thank you.

MR, MCCULLOUGH: Thank you.

THE COURT: That would be the normal way of handling
this when we have conpeting bankruptcy estates.

M. Cochell, now what say you?

MR COCHELL: Thank you, Your Honor. |'m having
troubl e hearing Ms. Lanbert when she tal ked; | got about half
of what she said.

But et me just kind of review what our concerns are.
Qur concerns are that there hasn't been notice of the
agreenent between the trustee and M. Sherman, the other
trustee in the case. And we do think that this is a
procedural | y unusual case in the sense that M. Baron -- while

he's in an involuntary, the involuntary order for relief is on

appeal. And the -- | think the lawis very clear that when a
case is on appeal, and particularly with respect -- and al so

the order -- this Court's order on Servers is also on

appeal -- the final order's on appeal, not the order that was

attached, referred to by M. Urbanik.
And so when these cases are on appeal and the subject
matter of the appeal is now before this Court on what appears

to be a second notion to sell, sell the property, we think
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that this Court is deprived of jurisdiction. And just as in

the receivership case --

THE COURT:
stay pending appeal ?
MR, COCHELL:
THE COURT:
MR, COCHELL:
THE COURT:
appeal --
MR, COCHELL:
THE COURT:
MR, COCHELL:
THE COURT:
MR, COCHELL:
O Connor (ph.). And
THE COURT:
MR, COCHELL:
THE COURT:
MR, COCHELL:
THE COURT:
MR, COCHELL:
THE COURT:

Ckay, what does that nean if there's no

That you cannot underm ne --
First --
Yes, Your Honor.
-- back up. Is there a stay pending
No.
-- of any of these orders?
Not at this point. There is a --
Ckay.

-- notion for stay pending before Judge
A stay of which order?

O the bankruptcy order.
The order for relief?

The order for relief. I'msorry.
Ckay. But there is no stay.

Correct.

So therefore, what |egal authority are

you referring to that m ght prevent --

MR COCHELL:
THE COURT:

escri

I'mreferring to --

-- asalein --
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Opening Statenent - M. Cochel
MR COCHELL: -- the Giggs case, which |'ve referred
toin ny objections; | can give you the full cite if you w sh;

It's Giggs v. Provident Consuner Discount Conpany, U.S.
Suprenme Court, 459 U.S. 56; and Coastal Corp. v. Texas Eastern
Corp., which is a Fifth CGrcuit case, 869 F.2d 817. And both
of these courts squarely refer to the proposition that a | ower
court does not have jurisdiction to alter the status quo of
the matter on appeal, and retains jurisdiction only to

mai ntain the status quo; that's the Fifth Crcuit case. And
in Giggs -- | quoted fromthere -- the filing of a notice of
appeal is in the event of jurisdictional significance that
confers jurisdiction on the court of appeals and divests the
district court of its control over those aspects of the case

i nvolved in the appeal

So whether M. Urbanik thinks that --

THE COURT: Are any of these cases on point? Are
they involving an order for relief that has been appeal ed? Do
you have any case involving an involuntary bankruptcy where a
debtor, an alleged debtor, has appealed the order for relief
and a higher court has said, 'Bankruptcy Court' --

MR COCHELL: Yes, Your Honor.

THE COURT: -- 'even though there's no stay pending
appeal , you cannot go forward with one thing in that
involuntary, as long as there's an appeal pending'? Do you

have any opi ni on anywhere --
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MR COCHELL: One nonent.

THE COURT: -- that has held that?

MR, COCHELL: Did sonme research. | didn't cite this
for the Court, but let me -- I"'mtrying to find it here.

THE COURT: | mean, we nmay be going down a rabbit
trail, because this is an Ondova hearing in a notion to sel

property allegedly owned by Ondova. But assum ng you're going
to tie this all together sonehow, | would Iike to know once
and for all, is there an opinion that says that? | nean, |'ve
been wanting to know that for every hearing we've had in this
case.

MR COCHELL: Yes, Your Honor. There's a case -- |
haven't analyzed this for a while; however, there's a case
called Creations Unlimted, Inc. v. MCain, 112 F. 3d 814, and
at pages 816 to 817 the court held, as a general rule, a
district court is divested of jurisdiction upon the filing of
a notice of appeal with respect to any matters involved in the
appeal .

THE COURT: Does that involve --

MR COCHELL: Ckay.

THE COURT: -- an involuntary bankruptcy case order
for relief? Because what you're citing for nme is black-letter
| aw.

MR COCHELL: Wwell, okay, but --

THE COURT: But it's not the same thing as can a
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bankruptcy case go forward --

MR COCHELL: Yeah. GCkay --

THE COURT: -- when the actual order for --

MR COCHELL: Wwell --

THE COURT: -- relief is on appeal.

MR COCHELL: But let me just cite the Netsphere
case; that tal ks about nooting on appeal before the Fifth
Circuit. The Fifth Crcuit stayed this Court's order for sale
in that case because it would have nooted the substance of
what was on appeal before the Court. And the Court then, in
its opinion, at footnote 2 of that decision, specifically said
that the stay was pernmanent on sal e of those donains.
recogni ze that that court's order doesn't squarely directly
conpel this Court that the domain nane of Servers is within
the specific direct anbit of the Netsphere case, but | think
that the Court would be erring if the Court did not take
notice of the fact that the Fifth Grcuit tal ked about nooting
t he appeal and that the jurisdiction of the Court needed to be
protected --

THE COURT: Well, then --

MR COCHELL: -- in so many words.
THE COURT: -- nmaybe you'll get your stay pending
appeal. But that's a very different thing if there's no stay

pendi ng appeal .
MR COCHELL: But, Your Honor, a notion for stay is
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not necessary when you have Fifth Grcuit courts -- the Fifth
Circuit decisions basically saying this Court has
responsibility for interpreting the law. That's a given. And
so when there's clear decisional precedent not just from
somewhere el se or somewhere else in the Fifth Crcuit but from
the Fifth Grcuit in Netsphere involving this Court's
decision, | would respectfully --

THE COURT: It's not clear

MR, COCHELL: -- submt --

THE COURT: It's not clear

MR COCHELL: Very well. There are --

THE COURT: It is --

MR COCHELL: -- other cases.

THE COURT: And it's an appeal of a receivership --

MR COCHELL: All right.

THE COURT: -- and nmeanwhile the receiver is
proposing to sell receivership assets. The Fifth Grcuit
i ssued a stay pending appeal in that context. W now have a
different situation of an involuntary case, anal ogous in sone
ways yes. You have an appeal of an order for relief, but no
stay pending appeal .

MR COCHELL: W have a case, Inre Madill, 65 B.R
729, basically saying that the bankruptcy court may not enter
orders or take other action that would have the effect of

nooting the appeal. | don't know --
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THE COURT: \What --
MR COCHELL: W materials --

THE COURT: -- is the factual --
MR COCHELL: -- don't --

THE COURT: -- context?

MR. COCHELL: |'msorry?

THE COURT: What is the factual context?

MR, COCHELL: | don't have it here --

THE COURT: Ckay.

MR, COCHELL: ~-- immediately with ne.

THE COURT: Ckay. Let's nove on. Let ne back up.

MR COCHELL: That was not --

THE COURT: Let ne

MR COCHELL: -- an involuntary, Your Honor.

THE COURT: Ckay.

MR, COCHELL: |'m sorry.

THE COURT: Let ne back up.

MR COCHELL: Ckay.

THE COURT: Let nme back up. The trustee in Jeff
Baron' s bankruptcy case has announced t hrough M. MCul | ough
that he consents to a sale process going forward with regard
to the Servers, Inc. domain name, servers.com donmain nanme. He
consents and is perfectly content to have a deci sion nmade
another day with regard to how the proceeds get divvied up.

ALl right? 1In other words, let's go out there, let's have the
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Openi ng Statenent - M. Cochel

stal ki ng-horse bid as the price to beat, and -- what is it,
300, 000? 1Is that the stal king-horse bid?

MR URBAN K: Yes, Your Honor.

THE COURT.: (kay, so the Jeff Baron bankruptcy
trustee is happy to let this process play out with the
starting bid of 300,000 -- hopefully potentially get a higher
price; maybe not -- but go forward, let the domain nane be
sold, and then the noney is held by soneone, in escrow. court
registry, wherever, a third-party escrow agent. And then
later if there is litigation regarding who owned it, that can
happen another day. This is sort of the usual way in
bankruptcy, okay? That's as close to customas | can think
of: Go out there; strike while the iron is hot; there's a
potential bidder right now, take the bird in the hand, or
whoever mght top him fight about this another day. Wy is
this not a good idea?

MR COCHELL: |It's a bad idea because M. Baron was
unable to intervene in the Enke case because --

THE COURT: But wait.

MR COCHELL: Hold on.

THE COURT: But wait. | understand that, but why is
it not a good idea to go out there and narket this asset once
and for all, see if 300,000 can be beat? And then you got the
pot of noney and then |ater we naybe have litigation about

this.

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escri bers. net

000683

21




Cas€@xe 317848d)d643cc 1DDEMNen0D/23/EBed EaiRidtiDI/PAYS AL H2983 Page 22705230

© 00 N oo o A~ w NP

N RN NN NN R PR R R R R R R R
O D W N B O © O N o 00 M W N B O

Openi ng Statenent - M. Cochel

MR. COCHELL: Be --

THE COURT: | understand your point, but --

MR. COCHELL: Yes, Your Honor.

THE COURT: -- he wasn't a party in that lawsuit --
MR. COCHELL: Right.

THE COURT: -- between Enke and Ondova.
MR COCHELL: Right. Thank you. | appreciate that.
THE COURT: | understand that.

MR COCHELL: Yeah.

THE COURT: So what |I'mgetting at is why shoul dn't
we strike while the iron is hot and at |east have the sale
process go forward? And we can have protective | anguage in
there that not only nmakes M. Litzler happy but your client
happy. Al rights are reserved to |ater nake a claimfor
t hese sal e proceeds.

MR COCHELL: | think that is fair if you viewit
fromthe standpoint of the trustee wanting to generate incone
t hat maybe can be distributed, and all of that. The problem
is that fromour perspective it is taking Jeff Baron's
property and selling it at -- under bankruptcy standards where
it's unclear that it'll achieve the kind of val ue that
M. Baron would want to achieve for his property.

Okay, if you start off with the premse that it's not
his property, that's not a bad recommendation --

THE COURT: Ckay --
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MR COCHELL: -- but it's his property.
THE COURT: ~-- so let's back up. Are there tweaks

that can be nmade to the sale process that woul d make him
happy, that he thinks m ght maxi m ze val ue better than what
M. Sherman has proposed? O is he just against a sale,
peri od?

MR, COCHELL: No. | don't -- | think whether -- |
think that he's against the idea that he should be forced to
sell his property, because he believes he's an --

THE COURT: So --

MR COCHELL: -- involuntary play --

THE COURT: So you think -- do you need to go whisper

to hinf

MR COCHELL: | can --

THE COURT: Is he against the sale --

MR. COCHELL: -- go whisper in his ear.

THE COURT: Ckay. Is he against the sal e under
any --

MR COCHELL: All right.

THE COURT. -- procedure?

MR COCHELL: And just for the record, we believe
that it would be a taking under the Fifth Amendnent to do it
this way before there's been a determ nation of ownership
rights --

THE COURT: Ckay --
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Openi ng Statenent - M. Cochel
MR. COCHELL: -- and so on
THE COURT: ~-- well, | want yes or no --

MR, COCHELL: Yes, Your Honor.

THE COURT: ~-- is he against a sale, period?

MR COCHELL: Do you want me to do that now?

THE COURT:. Yes, please.

MR. COCHELL: Yes, ma'am Can we step outside for a
m nute, Your Honor? Just for a mnute.

THE COURT: Just for one m nute.

MR, COCHELL: Just for a mnute. Thank you.

( Pause)

MR. COCHELL: Thank you, Your Honor.

THE COURT: Ckay.

MR COCHELL: Standing right now and talking to
M. -- tony client, we don't know, sitting here right now,
whet her there's a way that we could tweak this, wthout
further discussions with M. Urbanik. Having said that, if
the Court is wanting an answer now, as | take it you do,
M. Baron is, | think, generally taking the position that he
shoul d not be forced into a sale of his property that he wants
to keep, going forward, for when he gets out of bankruptcy and

until after the courts have spoken on whether the order for

relief that was inprovidently granted -- because, | mnean, the
fact is that, I mean, we have fairly significant grounds for
appeal. So --
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Openi ng Statenent - M. Cochel

THE COURT: All right, so there's no mddle ground we
can reach here. That having been said, what is your evidence
going to be today?

MR COCHELL: Well, Your Honor, on evidence, we
have -- the docunents that we attached to our objections,
which we think is a matter of law, plus the argunents |I've
made, should be sufficient for the Court to rule on the issue.

THE COURT: Ckay, so walk me through that. | know we
had the settlenent agreenent on July 10th, 2009.

MR COCHELL: Yes, Your Honor. And --

THE COURT: And what ot her docunents?

MR COCHELL: Yeah, we have -- one nonent. W have
t he Enke settlenent, and --

THE COURT: Right.

MR COCHELL: -- | don't think there's any dispute
that the trustee effectuated the transfer of servers.comto
Servers, Inc. The -- and | don't think there's any dispute
that the stock of servers.inc (sic) was owned fifty-fifty
between Servers, Inc. -- | nean or that servers.comwas owned
fifty-fifty by Servers, Inc. and M ke Enke.

So Ondova did not own that asset. servers.com was
the only stock in the conpany.

MR URBANI K:  Your Honor, may | interrupt, please,
just for one second? |Is the Court asking M. Cochell for

evi dence on standing -- the surplus of estate assets where
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1 M. Baron can have a standing to object today, or about the
2| underlying transactions? |If it's about their standing, they
3| would have to put on financial information regarding the
4|/ bankruptcy case.
5 THE COURT: Al right, all right.
6 MR COCHELL: Well, we've had no --
7 THE COURT: | -- let --
8 MR COCHELL: We've had no --
9 THE COURT: Let ne --
10 MR, COCHELL: -- notice --
11 THE COURT: Let me back up.
12 MR COCHELL: -- of a standing argunent --
13 THE COURT: Let --
14 MR COCHELL: -- Your Honor.
15 THE COURT: Let me back up. W are going forward
16| today. | -- despite ny limtation on five mnutes, |'ve
17| broken my own rule. "What evidence are you going to have
18 | today" was the question, and | don't want to hear ora
19| argunent at this tine; we'll have closing argunents
20| ultimately. But your evidence is this settlenent agreenent
21| fromJuly 10th, 2009 and what el se?
22 MR COCHELL: GCkay. And our -- as set out in our
23|| objections, that the Court entered an order appointing a
24| receivership over Servers, Inc. and that the settlenent
25|| agreenent provided that ownership would revert to Baron/Enke
eScribers, LLC | (973) 406-2250
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Openi ng Statenent - M. Cochel

to be owned jointly and severally if a receivership was
I nposed.

Now, Servers, Inc. never went into bankruptcy, so the
argunent about the ipso facto clause is off.

THE COURT: Ckay, are you saying that the nmonment this
Court appointed Dani el Sherman as the receiver over Servers,
Inc., that fifty percent of the domain nane reverted to
M. Baron?

MR. COCHELL: No, it happened -- yes, | am

THE COURT: Al right. Well, there are |ega
questions and factual questions. That woul d have been a post-
petition transfer -- correct -- of an interest in the Ondova
estate? So |'mkind of curious how 549 of the Bankruptcy Code
woul d be applied here. Assuming that is not an issue or a
problem this agreenent itself was entered into just days
bef ore Ondova filed bankruptcy. So if Ondova had a property
interest in the nanme, if it on the eve of bankruptcy entered
into an agreenent that resulted in Baron having a reversionary
interest, you' ve got maybe fraudul ent-transfer issues.

| guess |'d be curious to have evidence why this
section 4 was agreed to if historically -- the nane had been
owned where?

MR. COCHELL: Yes, Your Honor.

THE COURT: O -- | say "owned". W of course know

what | really mean. The registrant had been whon?
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1 MR COCHELL: | think those are appropriate

2| questions, but | believe it has to be the subject of an

3| adversary action, because we're tal king about --

4 THE COURT: Well --

5 MR COCHELL: -- ownership

6 THE COURT: -- we've already had an adversary;

7| unfortunately, your client wasn't a party. And --

8 MR COCHELL: Wwell --

9 THE COURT: -- | don't --

10 MR COCHELL: -- not because --

11 THE COURT: -- know why he didn't intervene.

12 But, all right, well, we're going to have to hear
13| evidence --

14 MR, COCHELL: |'msorry?

15 THE COURT: -- for ne to -- we're going to have to
16| hear evidence today for me to be convinced that there is a
17| problemw th going forward in the manner that has been

18 | suggested, at least trying to sell the darn thing, get the
19| nost possible; and then we can have ownership issues decided
20 || anot her day.
21 MR, COCHELL: Your Honor, the ownership issues can't
22 || be deci ded anot her day, under Rule 7001 of the Bankruptcy

23| Code. If there's an interest in property that has to be

24 || determ ned, an adversary action has to be filed in due

25|| process, giving M. Baron --
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Openi ng Statenent - M. Cochel

THE COURT: Al right --

MR COCHELL: -- sone opportunity --

THE COURT: -- | don't know if you were |istening.
had a hearing already today where, relying on 363(h) of the
Bankruptcy Code, | allowed both a debtor's interest in
property as well as a nondebtor co-interest in property, to be
sold. There is a nechanismin the Bankruptcy Code --

363(h) -- that allows both debtor property and a co-interest
owner's property to be sold. Ckay? So again, | go back to
M. MCull ough's idea.

MR COCHELL: But --

THE COURT: | nean, it nmakes em nent sense. And even
if your client is a hundred percent right on the noney --

MR, COCHELL: But --

THE COURT: -- it appears there's 363(h) authority --

MR COCHELL: But there's also --

THE COURT: -- to go forward today.

MR COCHELL: -- a real basic corporate doctrine
that, just because a conpany owns stock in another conpany --
let's say you own stock in GM and you want to sell sone of
GM's assets; you can't as a stockholder go into GMand start
selling off their assets regardl ess, without a hearing and due
process on whether you're entitled to that asset. And they're
tal ki ng about being a shareholder, fifty percent, in Servers,

Inc. and therefore they can sell all the assets of Servers,
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1/l Inc. They' re not in bankruptcy.
2 THE COURT: Al right. W're going to go forward.
3| Again, I'mgoing to consider the evidence as to the nmerits of
4| the sale procedures proposed, and |I'mgoing to consider the
5| evidence as to ownership. Al right? 1'm acknow edgi ng that
6| your client was not a party in the Enke adversary proceedi ng.
7 So now is your time to put on whatever evidence you
8|l think I need to see that m ght convince ne both (a) that your
9| client either owns or co-owns the donmain nanme and (b) why I
10| ought not to allow a sale process to go forward in |ight of
11| that. Okay?
12 MR, COCHELL: Your Honor, just one nore point. Now,
13| the reality here is that we're -- we -- I'll respectfully
14| submt to Your Honor that we're taking the cart before the
15| horse and that M. Baron has been precluded from protecting
16 | his interests, such as being placed in receivership --
17 THE COURT: |'m --
18 MR COCHELL: -- a receivership --
19 THE COURT: -- letting himput on --
20 MR COCHELL: -- that was reversed.
21 THE COURT: -- whatever darn evidence he wants
22 || today --
23 MR COCHELL: Well --
24 THE COURT: -- regarding --
25 MR, COCHELL: -- we --
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Openi ng Statenent - M. Cochel
THE COURT: ~-- this sale.
MR. COCHELL: -- we cannot agree to a process where

the Court is going to hear evidence on selling his property --

THE COURT: Again --

MR. COCHELL: ~-- in a sale procedure --
THE COURT: ~-- | want the evidence that it's his --
MR. COCHELL: -- when his ownership interests have

not first been determ ned.
THE COURT: Today --
MR, COCHELL: We have not had --
THE COURT: -- have at it: Put on your evidence
about owner shi p.
MR. COCHELL: That deni es us due process under the --
THE COURT: Wy does it deny --

MR COCHELL: -- Bankruptcy Code. W have not --

THE COURT: -- due process?

MR COCHELL: -- had discovery, Your Honor, of a
nunber of things, such as -- they're saying we don't have

standi ng, we have to produce evidence that we have standing to
be here. W haven't had -- we just heard that argunent this
nor ni ng.

THE COURT: Ckay, | don't think it's going to conme to
that. | amwlling to go down the trail of there may be
scenari os where Ondova's estate is solvent and Baron's estate

is solvent, though he personally has a judiciable interest
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here, okay, standing, constitutional standing. But what |
nost want to hear today is evidence that you think supports
that your client owns this, that despite what we have thought
for years that the Ondova estate had the interest in the nane,
primarily because there was a July 10th, 2009 agreenent that
was between Ondova and Enke --

MR COCHELL: And that's exactly --

THE COURT: -- and there was --

MR, COCHELL: But that's exact --

THE COURT: -- years of litigation that involved
Ondova and Enke, despite that, your client says he owns it.
want to hear the story.

MR, COCHELL: But --

THE COURT: That's what --

MR COCHELL: But despite that --

THE COURT: -- today is going to be.

MR COCHELL: But you're also saying we have to prove
ownershi p when that's exactly the issue on appeal before the
district court inthe Fifth Crcuit. | nean, we've got a
Fifth Grcuit appeal on this issue, Your Honor.

THE COURT: There's no stay pendi ng appeal, al
right?

M. Urbani k, your first w tness, please?

By the way, was this on the schedul es, the individua

dommi n name of Ondova?
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1 MR. URBANI K:  You know, Judge, | believe it was. |
2| nean, those were M. Keiffer's schedules that we inherited; |
3|/ don't have themwith me. | believe so, but we could --
4 THE COURT: Well, why don't you --
5 MR COCHELL: | can't hear M. Ubanik. |'msorry.
6 THE COURT: | asked was the donmain nane servers.com
7|l specifically listed on Ondova's schedul e, and he doesn't
8| remenber.
9 But, Laura, | guess you can look it up. | don't know
10| if we had original schedul es, anmended schedul es, or what.
11 But she'll be | ooking while we hear the evidence.
12 Al right.
13 MR URBANI K: Ckay, thank you, Judge. Your Honor,
14| the first evidence that M. Trust -- that Daniel Shernman woul d
15| call is M. Sherman. |'d like to offer the proffer of
16| M. Sherman, and he's in the courtroomin case there's a need
17| for any cross-exam nation.
18 THE COURT: Al right, well, let me ask --
19 M. Cochell, do you have any objection to the Court
20|| taking the direct testinmony of M. Sherman by proffer as |ong
21| as you were able to cross-examne him or would you |ike him
22| to testify live instead?
23 (M. Cochell confers with client)
24 THE COURT: It was a sinple question.
25 MR COCHELL: Your Honor, one nonent.
eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escri bers. net

000695




Cas€@xe 317848d)d643cc 1DDEMen0D/23/EBed Eai2idtiDI/PAYS 19 36298 Page B4 7230

© 00 N oo o A~ w NP

N RN NN NN R PR R R R R R R R
O D W N B O © O N o 00 M W N B O

Col | oquy

(M. Cochell confers with client)

MR COCHELL: Your Honor, we're not sure that we
really can participate in this, Your Honor. W don't have any
di scovery. | mean, we're willing to sit here and listen to
M. Sherman's proffer, but we don't have any discovery of the
cor porate docunments on ownership. W didn't anticipate that
we were going to be litigating ownership in the context of a
sal e procedure.

THE COURT: You raised the issue.

MR. COCHELL: |'msorry?

THE COURT: You raised the issue.

MR COCHELL: | raised an objection to sale without
first determ ning ownership and w thout --

THE COURT: Al right --

MR COCHELL: -- getting the appeals resolved.

THE COURT: You raised the issue. You said you
didn't have any notice that ownership was going to be the
subj ect of the hearing. You raised the issue.

MR COCHELL: Let nme nodify that statenent. | raised
the issue that ownership was not properly being assuned by the
trustee, because the ownership issues haven't been resol ved as
to M. Baron. And ownership is not sonething that you address
in the context of a sale procedure, wthout first going
t hrough an adversary procedure. That's the context of ny

remark. |'msorry, Your Honor, if | was inprecise.
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Col | oquy

I ght, so your answer to ny question

Is what? That's not an answer to ny question.

MR. COCHELL: W don't have docunents from Enke, from

t he conpany, to --
THE COURT: M. -

MR, COCHELL: -- to look hard at --

THE COURT: Ckay
MR COCHELL: --

owner shi p.

THE COURT: ~-- this is not a response to ny question

M. Sherman, would you conme up here to be sworn in

and take the witness stand? W'Il|l just do your exam nation

t he ol d-fashioned way. M. Medders (ph.) will swear you in.

(W tness sworn)

MR. URBANI K:  Your Honor, for the record, just, |

want to correct a fewthings, | think, before we go into

M. Sherman's testinony.

Judge Sam

stay the involuntary, on Decenber 6.

decepti ve.

THE COURT: Decenber 6th?

MR. URBANI K:  August 6t h.

Li ndsay denied a notion to

He m sspoke. That was

|'msorry. The first

exhibit of the notion to strike is Judge Lindsay's denial of

their nmotion to stay your bankruptcy case; M. Baron. So what

M. Cochell said up here about sonething in front of Judge

O Connor was conpletely fal se.

Nunber two, this notion was filed on August 14, 2013.
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1/| No one contacted ne. | never heard from M. Cochell about

2| this notion. He sets August 14th to call nme, conduct

3|/ discovery, look into this.

4 Nunber three, they didn't file an objection to the

5|/ notion to sell this domain nanme in 2011; they didn't file an
6| objection to the enploy of the broker Sedo in 2011. They' ve
7|/ had two years to assert a claimagainst Ondova or ook into

8| these issues. For themto conme in here and say "Surprise" is
9| outrageous. This is just like the beginning of the
10|/ receivership when Baron says, 'Ch, | don't have a | awer. |
11| can't protect ny rights,' and then they cone in and disrupt
12| things, seeking to be vexatious and to cause increased
13| expense.
14 So the statenent about no stay is alie. The

15| statenment about no information is wong, because they've had
16| since August 14th. They didn't object in 2011 to the sale of
17| the nane then or the enploynment of the broker. They never

18| asserted a claim These people are in here as terrorists just
19| trying to disrupt everything
20 THE COURT: Ckay, let ne --
21 MR URBANIK: | just had to get that --
22 THE COURT: -- let ne --
23 MR URBANIK: -- off ny chest --
24 THE COURT: -- let ne --
25 MR URBANIK: -- at the beginning.
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THE COURT: Ckay,

So a notion for stay pendi ng appeal

Col | oquy

under st ood.

with regard to

the order for relief has already been denied by the --

Honor .

strike.

docket .

MR
THE

THE

THE

THE

Exhi
MR.

That's -- thi

MR
MR
THE

THE

It's the --

| could walk it up to the Court.

It's ny first exhibit to the notion to

in the notion to strike, Your

check ny own copy that --

Honor .

-- printed out fromthe bankruptcy court

This is on an interlocutory appeal.

have a notion for stay --

or der.

URBANI K:  That's right.

COURT: -- district court.

URBANI K

COURT: That's --

COCHELL: It's not

URBANI K

COCHELL: No, it's not.

COURT:  Well, 1"l

COCHELL: Understood, Your

CQURT:

bit A?

COCHELL:

S --

URBANI K:  That was --

COCHELL: W have now - -

COURT: kay --

COCHELL: We

COURT: kay --

COCHELL: -- pending the final
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THE COURT: Al right, well --
MR COCHELL: So if you start talking about
m srepresentation, start |ooking at --

THE COURT: All right.

MR COCHELL: -- at things.
THE COURT: Ckay. I'mtired of he-said-she-said.
The point is there's no stay pending appeal. Wat | wanted to

ask you about is this: You said that M. Baron never objected
to the nmotion to sell servers.comthrough Sedo back in 2011

MR. URBANIK: That's correct. | brought the docket
sheets and | can show the Court. They objected --

THE COURT: D d --

MR URBANIK: -- to petfinders --

THE COURT: D d --

MR URBANIK: -- but not to servers.

THE COURT: Ckay. What about Novo Point and Quantec?

MR URBANIK: No, Jeffrey Baron did not object to the
sal e of Servers or the enploynent of Sedo, but he -- and he
did intervene in the Enke adversary, but he did file an appea
of the order approving the sale of the domain nanme. Wen we
go into M. Sherman's proffer, we'll go into all the dates and
docket nunbers.

But they didn't come in and object to the sale in
2011 or the enploynment of Sedo. |It's two separate notions and

two orders. They did not object.
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Daniel J. Sherman - Direct

THE COURT: kay, | heard that, but did they appeal ?

MR URBANIK: Yes, they did. M. Baron did, using
M. Gary Schepps. Wthout filing an objection in court and
W t hout presenting an argument, they still filed an appeal of
your orders -- one of your orders, on the sale of servers.com
That's the one that's sitting at the Fifth Crcuit that's
awai ting briefing.

Judge - -

THE COURT: Well, sitting there at the Fifth Grecuit
but noot, because you're not --

MR URBANIK: |I'mnot pursuing that order.

THE COURT: -- you're not pursuing that anynore.

MR URBANIK: It's an abandoned noti on.

THE COURT: All right, let's hear the testinony of
M. Sher man.

MR URBANI K: Ckay. Thank you, Judge.
DI RECT EXAM NATI ON
BY MR URBANI K
Can you pl ease state your nane, for the record?
Dani el J. Shernman.
And, M. Sherman, what's your connection to this case?
['mthe Chapter 11 trustee of Ondova.

What was Ondova's connection to the |Internet domai n nane

O >» O > O

servers.comon the date you were appointed?

A Ondova owned -- basically had an undi vi ded one- hal f
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Daniel J. Sherman - Direct 40
1| interest in the nane.
2 And who owned the other half interest in the domain nanme?
3| A M ke Enke.
4/ Q And where does M. Enke reside?
5| A California.
6| Q After Ondova started, obviously there's a |ot of things
7|/ going on, but were there sone prelimnary discussions with
8| Enke about sone -- doing sonething with the domai n nane?
9| A Yes. W were basically told that it was a val uabl e nane
10/| and that he was -- the agree -- we'd seen the agreenment that
11| had been executed prior to the bankruptcy, in which Enke was
12| then charged with, you know, developing a Wb site that --
13| basically devel opi ng the nane.
14 And we had discussions with himabout going forward or
15| selling it. It was -- it all -- it essentially went nowhere.
16| After a year or so, we realized that he had no noney. He
17| wanted the estate to give himnoney to develop a Wb site, and
18 | we explained that we didn't have that ability.
19 Q Let ne back up. So when you becane trustee, you becane
20| aware of a pre-bankruptcy -- a pre-Ondova bankruptcy
21|| settlenent between Ondova and Enke?
22| A Yes.
23| Q And did that settlement result fromlitigation or
24 || sonet hi ng?
25| A Yes. It was -- ny recollection is Enke actually, |
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Daniel J. Sherman - Direct

t hi nk, owned the name, but then failed to renew it tinely.

And after the thirty days, | guess -- | think it's thirty
days -- whatever the tine period is after a name hasn't been
renewed, it sort of falls into the -- into a pile; and Jeff
Baron snapped it up and -- | think, and then they -- then I

t hi nk Enke sued, and they went back and forth.
And then they eventually entered into the agreenent that

said that the nane woul d be placed in a corporation, a Nevada

corporation called Servers, Inc., and that Ondova -- by the
way, which I think was the -- it was the entity that snapped
the name up -- would own fifty percent of the shares, and M ke

Enke owned the other fifty percent of the shares.

MR COCHELL: (bjection. Hearsay, Your Honor. Mbve
to strike.

THE COURT: Overrul ed.
Q M. Sherman, I'mgoing to hand you the agreenent that was
entered into between Servers and M ke Enke.
A Yes, this docunent that you handed ne does appear to be

t he agreenment that was presented to me when | was trustee and

from--
MR. COCHELL: Objection. Hearsay.
THE COURT: Overrul ed.
A -- fromwhich we ultimately ended up filing the

adversary, and this was an exhibit in the adversary.

MR. URBANI K:  Your Honor, may | approach?
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Daniel J. Sherman - Direct 42
1 THE COURT: You may.
2 MR. URBANI K: Probably does -- |I'mjust handing one
3|| copy now, but --
4 THE COURT: Ckay.
5 MR URBANIK:  Your Honor, |I'd Iike to ask for that
6| exhibit to be introduced as Trustee's nunber 1.
7 MR COCHELL: | haven't seen the docunent, Your
8| Honor. | don't have a copy of it with ne.
9 THE COURT: It's attached to your objection to the
10| sale.
11 MR URBANIK: Exhibit Dto your --
12 MR COCHELL: Ckay, is it D?
13 MR URBANIK: -- notion to strike. Yeah.
14 MR COCHELL: GCkay. Thank you.
15 THE COURT: Ckay. Exhibit will be admtted. What
16| did we call it?
17 MR URBANIK: Trustee's 1.
18 THE COURT: T-1 will be admtted.
19| (July 6, 2009 settlenment agreenent was hereby received into
20|| evidence as Trustee's Exhibit T-1, as of this date.)
21| BY MR URBAN K:
221 Q And the date on that, M. Shernan?
23| A The date on the cover sheet is July 6, 2009, and the
24| signature of M ke Enke and Jeff Baron as president of Ondova
25| is -- appears to be July 6, 2009.
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Daniel J. Sherman - Direct

Q And Ondova's bankruptcy was just a few weeks later, on
July 27, 2009, is --

A That's correct.

Q -- that correct? kay.

So after those prelimnary settlenent talks, did nore
settlenment efforts go into trying to resolve things wth
M. Enke?

A Yes, but they went nowhere.
Q And after that -- is part of that settlenment effort --

wasn't there even a proposal just selling it and splitting it

fifty-fifty --

A Yes.

Q -- addressed?

A Yes.

Q Ckay. Didyou file -- because you weren't able to

resolve things, was an adversary proceeding filed in March
20117

A Yes. In this court.

Q And was that adversary nunber 11-031817

A | think so. | don't really know what the adversary
nunber was.

Q Al right. Wat was the outcone of that adversary
proceeding? | knowit's been a few years but, as best as you
can recall, what was the outcone of the adversary --

A Vel l, basically, the judge --
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Daniel J. Sherman - Direct

MR COCHELL: QObjection. Hearsay.

THE COURT: Overrul ed.
A | -- the -- | believe this Court found that Ondova did
have an undivi ded one-half interest in the nane and that the
nane needed to be sold. And | think that, because Enke --
Enke's conduct was so unreasonable, that the Court also
assessed the attorney's fees that the estate incurred in
attenpting to enforce the agreement. The Court ordered the
sal e of the name, appointed ne as the receiver to wind up the
affairs, which we did, in the Nevada corporation, and then had
the authority to try to sell the nane, which we did for -- but
again, Sedo didn't come up with an offer that we thought was
wort h pursuing.

Q And, M. Sherman, you were present for the trial of the

adversary -- the whol e adversary proceeding --
A Yes.

Q -- were you not?

A Yes, | was.

Q And, M. Shernan, that docunent we've introduced as
Trustee's 1, that was part of Ondova's records and therefore a

docunment you had --

A Yes.

Q -- seen and revi ened and worked with when she becane the
trustee?

A Ri ght.
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Daniel J. Sherman - Direct

Q You're not seeing it for the first time today?
A No. No.

MR, URBANIK:  Your Honor, | would like to refer to --
the Court to docket 130 in the adversary, which were the
findings of fact, conclusions of |aw, and order, and would
like the Court to take judicial notice of the Court's ruling;
that's in adversary nunber 11-03181. I'd like the Court to
take judicial notice of the order approving notion to approve
award of trustee's professional fees, which is docket nunber
153 in that adversary proceedi ng.

THE COURT: (kay, Court wll do so.

MR COCHELL: Just for the record, what was 153?

MR URBANIK: 153 is the Court's order approving the
attorney's fees, and the prior nunber was -- the findings of
fact and concl usi ons, docket number 130.

Q And, M. Sherman, Judge Jernigan presided over that
adversary proceeding --

Yes.

-- is that correct? ay. And did M. Baron intervene?

No.

Yes.
Did M. Thomas ever call you to discuss the adversary?
I have no recollection of himever calling me about that

adversary action.
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Daniel J. Sherman - Direct
Q M. Martin Thomas, he had ECF notice of the -- everything
going on in Ondova, did he not?
A He seened to, yes.
Q And he called you frequently to tal k about things in
Ondova?
A He did call nme occasionally; | wouldn't call it frequent.
Q How often did M. Baron's |awer call you, though, about
things in Ondova when he was counsel ?
A Martin didn't. | would see himgenerally in the
courtroom W al ways spoke. He, basically, canme to every
Ondova hearing, as | recall. 1 don't have a specific
recollection of himbeing in the courtroomduring the
servi ce. com adversary; he may have been; | just -- | don't
recall whether he was or he wasn't.
Q Ckay.
A But he was certainly present at al nobst all other Ondova
hearings; always sat in the back row.
Q Ckay, M. Sherman, you've heard sone of the presentation
today. You're aware there are still two appeals relating from

this adversary that are outstanding, is that --
Yes.

One is for M. Enke?

Ri ght.

Do you know the status of that appeal ?

> O > O

| think it's at the Fifth Grcuit.
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Daniel J. Sherman - Direct
Q Vell, let me --
A s it not?
Q -- correct you. That's --
A Ch, right.
Q -- still at the district court.
A I"msorry. Yes. No. That's right. | don't think that
Judge Furgeson ever did deal with that.

Q Okay. So that appeal was with Judge Lindsay?

A Right. And --

Q And - -

A -- it's fully briefed.

Q No stay's ever been issued regarding anything to do with

Ondova related to M ke Enke's appeal ?
A Correct.
Q What is the second appeal that --

MR URBANLK: Well, let ne strike that question; 1"l
ask it alittle bit later.
Q M. Sherman, later in 2011, did you take steps -- in
2011, did you take steps to sell servers.con?
A Yes.
Q And what were those steps?
A Vell, we asked the Court to authorize us to enploy Sedo,
because we thought that they would -- they seemed to be pretty
good at it. The Court authorized it. W placed it with them

and -- | don't renmenber; they had it four, five or six nonths,
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and i

Daniel J. Sherman - Direct

t -- they just never came back with an offer. | don't

think they ever got us an offer of 200 grand or sonething |ike

that. It was fairly disappointing.
Q Ckay. Didyou also file -- serve a separate notion to
sell the name in order to --
A Yes.
Q -- to get the process to sell it?
A Yes, we did do that.
Q kay. And is that the notion that M. Baron then filed
an appeal of the Court's order?

Yes.
Q Ckay. And what's the status of that appeal ?
A | can't remenber, M. Ubanik. | nean, it's --
Q Ckay.
A -- up there somewhere --
Q  &ay --
A -- havi ng not hi ng done --
Q Was there ever a stay order entered by any --
A No.
Q -- appellate court?
A No.
Q Thank you.
A It was never stayed.

MR URBANIK: Al right. And, Your Honor, just for

the Court's reference, the Mke Enke appeal is still sitting
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Daniel J. Sherman - Direct

w th Judge Lindsay; it's docket nunber 3:12cv00244. The Baron
appeal is with the Fifth Crcuit, and I'Il provide the Court
the nunber in just a mnute. And, Judge, the docket nunbers
for the sale of Servers and the notion to enploy Sedo in this
case were 657 -- that was a Sedo notion -- and 658 was the
notion to sell. The Court approved the Sedo notion on Cctober
17th, and the notion to sell

Q M. Sherman, because Sedo was not successful, did we
later term nate Sedo as our broker?

A Yes, we did.

Q Ckay. After that, what steps did we take to just try to
sell this domain name?

A Vell, we continued to toss it out to different brokers in
different -- every now and then, people would call, and | --
we tal ked to Danon Nel son and -- about XBT; they -- and |

can't renmenber exactly where XBT cane from but | think they
may have been -- they may have been nmade aware of the nane
because they were one of the interested parties |ooking at the
portfolio, the entire portfolio, and they had an interest in
that name. And they're the ones who cane forward and said 300
gr and.

Q So XBT has nmade an offer for 300, 0007?

A Yes.

Q Have they provided you a deposit?

A Yes. They wired 40,000 dollars to ne.
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Daniel J. Sherman - Direct

Q And have we negotiated with XBT regarding sort of a sale
process?
A Yes.
Q And they're aware, and we've discussed with them an
addi ti onal marketing period and the conducting of an auction
i f anot her bidder --
A W told them --
Q -- shows up from --
A -- it would be subject to a higher and better offer, and
basically they said fine. They understood all that; they
just -- they didn't want to -- they wanted -- if we didn't get
a sale order within, I think, four nonths, they wanted their
noney back.
Q That's correct. Gkay. Thank you

The notion that we filed August 14th, does that notion
contain, you know, the sale procedures that had been proposed
by you and agreed to by XBT?
A Yes.
Q As part of the -- and by the way, does XBT have any
connection to you, Ondova, M. Baron, the receivership or
anyone here in Dallas?
A No.
Q Ckay. And XBT does operate in the United States, is that
your under st andi ng?

A Apparently.
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Daniel J. Sherman - Direct

Q I's one of their conpanies Wbzilla, a server conpany?
A Yes.

Q Ckay.

A They have | awyers in New York. | renenber that | asked

you to check them out because | didn't know who they were.
|"mgoing to correct you: Boston.

Bost on.

Yes.

| thought it was New York

And their attorney is on the phone today.

Oh, good.

o >» O > O > O

Ckay. M. Sherman, the procedures we're essentially
asking the Court to approve today, |I'mgoing to go through

t hem because they're really not -- no one's conpl ai ned about
the procedures as of yet: essentially a thirty-day period to
mar ket the domai n nane, and during that period the trustee --
you will place ads in publications such as, you know, Domain
Nanme Journal and ot her domain name publications; you're going
to place ads in technol ogy and server and cl oud-based busi ness
Wb sites and blogs; and at the end of the thirty days, if
soneone contacts us and shows financial condition, the process
calls for themto becone a qualified bidder. |Is that your
under st andi ng?

A Yes.

Q And i f someone does appear and is a qualified bidder
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Daniel J. Sherman - Direct
you'll conduct an auction?
A I will --
Q Ckay.
A -- if the Court authorizes it.
Q If the Court approves this, the XBT folks, if they are

outbid at the auction, in that event they would receive a

20, 000-dol I ar breakup fee?

A Correct.

Q I f the auction occurs because there are qualified

bi dders, the starting bid price for anyone el se woul d be 330-,
I's that your understandi ng?

A Yes.

Q Ckay. M. Baron -- or M. Sherman, | have a footnote in
the notion, that addresses an issue that the XBT | awers have
raised, and it relates to their breakup fee. And the footnote
essentially advises the Court that in the event that the XBT
parties have any extra costs or attorney's fees that are out

of the ordinary, caused by sonme conduct of M. Baron or any of
his surrogates or related entities, they nay cone to you about
an increase in their breakup fee. Are you famliar with that?
A Yes.

Q And if that occurs, we're going to discuss that with them
and, if we can't work out something, we'll come to the Court?
A Absol utely.

Q And do you know why they requested this possible increase
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Daniel J. Sherman - Direct

i n breakup fee?

A I --
MR COCHELL: QObjection. Hearsay.
THE COURT: COverrul ed.
A -- think that M. Baron's reputation precedes him
MR COCHELL: (Objection. Hearsay. Move to strike.
THE COURT: COverrul ed.
Q Do you bel -- M. Sherman, this was the highest offer --

their offer of 300,000 is the highest offer you received for
the domain nane, is that correct?

Yes, that's correct.

Q And we've been trying to sell it for two years?

A Yes.

Q Ckay. Do you believe it's a reasonable offer?

A Under the circunstances, yes.

Q Do you think there's any nmerit in waiting any |longer to
try to sell this domain name?

A | don't see it.

Q Isn't there in fact sort of alittle bit of a specia

interest in the domain name now because of the increase on
technol ogies in the cloud and havi ng conpani es use servers to
provi de cl oud- based services?

MR COCHELL: (Objection. Hearsay. Lack of
f oundati on.

THE COURT: Overrul ed.
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Daniel J. Sherman - Direct

MR. COCHELL: He's not an expert, Your Honor.

THE COURT: Overrul ed.
A There does seemto be an increased interest; now, whether
It's because everybody's going to a cloud or not, | don't
know. | know the cloud requires lots of servers, and data
centers are popping up, but | really -- M. Cochell is right;
| am not an expert.
Q But in role of trustee, you' ve spoken to M. Nel son, who
serves as our --
A Oh, yes. Yes.
Q -- technol ogy advi sor?
A Yes.

MR COCHELL: For the record, we nove to strike
testinony about talking to M. Nel son, as hearsay.

THE COURT: Overrul ed.
Q And, M. Sherman, | nean, through the sal e process,
you're going to use genuine efforts to try to get a higher and
better bid, is that correct?
A Absol utely.
Q Ckay. As part of the sale, we're going to ask -- will we
make -- if there's an auction process, obviously we'll cone
back to the Court with a revised final order approving the
sale. And if the -- is that correct?
A Yes.
Q And i f XBT ends up being the bidder at 300,000 or a
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Daniel J. Sherman - Direct

hi gher offer, we're going to cone back and ask for protections
under 363(n), holding that they' re a good-faith purchaser?
A Ri ght .
Q Okay. Because they have no connections what soever to any
party here?
A None to ne.
Q Okay. And we'll also ask the Court to waive the
fourteen-day stay period under Bankruptcy Rule 6004(h), is
that correct?
A Yes, that's correct.

MR URBANI K:  Your Honor, that's ny proffer -- ny
cross-exam nation of M. Sherman --

THE COURT: Your direct.

MR URBANLK: -- I'msorry.

THE WTNESS: Ma' am - -

THE COURT: Al right --

THE WTNESS: -- correct.

THE COURT: -- thank you.

MR URBANIK: M direct.

THE COURT: Who wi shes to cross-exam ne M. Shernan?

MR COCHELL: | will, Your Honor; just give ne a
m nute, please.

(Pause)

CROSS- EXAM NATI ON
BY MR COCHELL:
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Dani el J. Sherman - Cross

Q Good norning, M. Sherman

A Good norning, M. Cochell.

Q You nentioned M. Thomas as M. Baron's attorney. Do you
remenber Judge Furgeson chastising M. Thomas about not
representing M. Baron, in open court?

A Do I renenber himchastising himto his face?

Q Yes. In open court. Wen you appeared, and | appeared
for the first time, before Judge Furgeson on Septenber 27th of
2012, there was a hearing about nme substituting in for

M. Thomas. At that time, do you recall Judge Furgeson
telling M. Thomas, "I didn't pay you 10,000 dollars a nonth

to be a potted plant,"” quote-unquote?
A I think it was five.
Q You were supposed to represent M. Baron vigorously
bef ore Judge Jerni gan?
THE COURT: Al right, let's get to the --

Q Do you renmenber that, sir?

THE COURT: -- question? Do you renenber?
I think it was 5,000 dollars a nonth.

Fi ve thousand dollars a nonth. Whatever

| renmenber himbeing mldly disappointed, yes.

o > O »F

"M Idly disappointed*. Do you recall reading the order
where he said that he would consider a notion to disgorge
M. Thomas's fees? It was along with the order on the

attorney's fees.
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Dani el J. Sherman - Cross

| --
Q Do you renenber that part?

A | don't renenber that. |'mnot saying that's not true,

but | don't renenber that.

Q And so M. Thomas didn't -- as you understand it,

M. Thomas didn't have the right to file an objection on

behal f of M. Baron? Do you renenber that?
A No.
Q Okay. Do you renenber that M. Thomas wasn't supposed to

file oppositions to attorney's fees applications?

-- fromdoing so.

A | don't renenber that either

Q Do you recall himdoing any of those things?
A | renenber that he did not. | don't --

Q Ckay.

A -- recall that he was prohibited --

Q | see.

A

Q

| see. Do you renenber M. Thonas saying that he was

instructed either by the receiver or by Judge Jernigan that he
could not file any pleadings or take active positions on
behal f of M. Baron?

Do you renmenber himsaying that in open

court before M. -- Judge Furgeson?

A No.
Q Ckay. Al right.
A What | remenber was that he didn't seemto have a very
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Dani el J. Sherman - Cross
good relationship wwth M. Baron. That's what | renenber.
MR COCHELL: I'mgoing to nove to strike as
unr esponsi ve, Your Honor.
THE COURT: Sust ai ned.
MR, COCHELL: Ckay.
Q Now, when's the last tinme you had the domai n name
servers. com apprai sed by an expert?
A | don't know. | nean, the best way to figure out the
value is to offer it for sale
Q When is the last tine --
A | don't remenber.
MR COCHELL: | nove to strike.
A | -- okay, no, you can --
Q ["d |'ike an answer to my question, sir. Wen was --
A | don't --
Q -- the last tine --
A | don't recall.
Q -- you had it appraised?
A | don't recall. | think that when we first enployed --
or discussed the sale of the name with Sedo, because they
were -- they were the -- sort of, one of the prem er domain-
name brokers, that they thought that it was a 250, 000-dol | ar
val ue, at | east.
Q And when was that?
A | don't -- | don't know. Two years ago? Wuenever it was
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that we filed our application to enploy them

Q And you believe there's been a change in the market, to
i ncrease the interest in servers.com is that correct?

A | -- the fact that XBT offered us 300- is enough of a
change in the market --

Q That's a --

A -- for ne.

Q Fromthe last offer from Sedo, that's a 200, 000-dol | ar
change in the market in the last tw years, right?

A Sounds like it.

Q Okay. So from-- as a nonexpert or as a nonappraiser
that would seemto be an encouraging trend, right?

A It seemed encouraging.

Q Ckay. And that's because of the rise of the cloud and

the increased use of the cloud, as far as you know?

A | -- yes, | -- yes --

Q Ckay.

A -- as far as | know.

Q So did -- so -- but you haven't had the domai n nane

apprai sed by any expert in the sales and val ue of donain
nanmes, to verify that or to see if others may think there's a
better offer out there?

A No.

Q Are you aware of a sale by -- sale of a donmain nane

cal | ed server.com as opposed to servers. conf
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A | do seemto recall having heard that server.comsold at
sone point.

Q And sold for 900, 000 dollars?

A | don't renenber when it was or what the price was. Do
you know?

Q Okay. So 900,000's certainly better than 300,000, you'd
agree with that, right?

A Right. Yes, yes. | --

Q. Absol ut el y.
A -- | hope we get that.
Q That would settle a | ot of problens, | think.

Wth respect to ownership, there's this settl ement
agreenent -- do you recall that -- with M. Enke?
A The one that was dated July 6, 20097
THE COURT: Trustee Exhibit 1.
MR, COCHELL: |'msorry?
THE COURT: Are you tal king about Trustee Exhibit 1?
MR COCHELL: Yes, Your Honor.

A Yes, | amfamliar with that.

Q Ckay, I'd like to -- do you have it in front of you, sir?
A | do.

Q Ckay. Now, Servers, Inc. was never in bankruptcy,
correct?

A Far as | know, it was not.

Q Ckay, and you were the receiver -- or you are the
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recei ver of Servers, Inc.?

A Yes.

Q I's Servers, Inc. still in receivership?

A | don't know that | would call it that. | nmean, the --
well, all's we did was go through the process of shutting the
corporation down according to the -- whatever the state of

Nevada required.

Q Okay. It says here, and ny copy's not so good, but
what -- this is Roman iv; maybe your copy's better. Do you
know what this says? It says, "Security lien or" --

A No, no, it says, "Security interest in nane"

Q Ckay. Al right. Gkay, and it says, "In the event of

i nsol vency, receivership and/or other default of the jointly
owned conpany, the domain name servers.comshall revert to
Jeff Baron and Enke to be owned jointly and severally," is
that correct?

A That is what it says.

Q Ckay, and that they maintain a first lien and security
interest in the domain name, security to any other investor,
equi tyhol der such as Ondova. |Is that correct, sir?

A That is what it says.

Q Ckay. And this was done shortly before July -- it was
done on July 6 but shortly before the bankruptcy in the Ondova
case, which | understand was July 27th?

A That sounds right.
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MR. COCHELL: Your Honor, we only have one copy, but
It was attached to the objections, Exhibit --

THE COURT: O what?

MR COCHELL: 1It's the order appointing receiver. |If
| may mark it, showit to the witness, and offer it?

THE COURT: You may.

MR. COCHELL: Thank you.

THE COURT: \What, you're wanting me to mark it?

MR COCHELL: No, no, | just wanted you to see it.
don't have an extra copy. | was going to showit to the
W tness, mark it and then offer it.

THE COURT: Go ahead.

MR. COCHELL: M apol ogi es, Your Honor.
Q Do you recogni ze this docunent? This'lIl be --

MR COCHELL: How do you want it marked, Your Honor?
Should I mark it as --

THE COURT: |'msorry, what?

MR COCHELL: -- as Debtor 1 or 2?

THE COURT: Go ahead.

MR COCHELL: Ckay.

THE COURT: Debtor's 1
(Order appointing receiver was hereby marked for
identification as Debtor's Exhibit D1, as of this date.)

THE COURT: W nornally -- okay, please review our

Local Rules in the future. You were supposed to pre-mark your
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exhibits before you cone in here, so we don't waste everyone's
time --

MR. COCHELL: Yes, Your Honor.

THE COURT: -- and have sufficient copies for
everyone in the courtroom

MR, COCHELL: Yes, Your Honor.

A You're asking ne if | recognize it?
Q Yeah.
A Yes, | do.
Q Do you recogni ze that?
A | do.
Q That's the order appointing you receiver?
A Yes.
MR COCHELL: W nove the adm ssion of Debtor 1, Your
Honor .

THE COURT: Al right, no objection --

MR. URBANIK: No objection.

THE COURT: -- correct?

All right, D1 is admtted.
(Order appointing receiver was hereby received into evidence
as Debtor's Exhibit D1, as of this date.)
Q Wth respect to the circunstances surrounding the
agreenent for servers.com you have no personal know edge as
to what the discussions were between M. Baron and M. Enke,

is that correct?
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A That woul d be correct.
Q Okay. And anything that you have to offer about that
woul d be speculation, is that correct, sir?

About what M ke Enke and Jeff Baron were tal king about?

Q Yeah.
A Yeah, no, that woul d be pure specul ation.
Q Ckay. And with respect to --

MR. COCHELL: One nonent.

Q And your sal es procedures were the result of your
di scussions with XBT? |s that correct, sir?
A Yes. | nean, they -- XBT -- that's XBT Hol dings, right?
Q Ckay. Okay. And you did not discuss sal es procedures
with any expert in the field, on what would be the nost
appropriate procedures or the procedures that are best
calculated to reap the highest interest in servers.conf
A Vell, | nean, we talked with -- obviously, w th Danon
Nel son, and we intend to publish the opportunity to buy the
name, in the trade journals where, you know, entities that
woul d be interested would see it, including The Wall Street
Journal. So we have a -- we have a pretty good offer and
we're going to dangle it out there; if sonebody el se wants it,
they' Il have a chance to bid on it. | think that's usually
the best way to figure out the val ue.

Apprai sers just give you an opinion. You dangle them --

you dangle a piece of property out there in the market, give
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it plenty of publication, and that's what the price is.

That's been nmy experience.

Q Now, M. Nelson -- he didn't appraise -- or he didn't run
any val ues on servers.com is that correct?

A | don't renmenber whether he did or he didn't.

Q Okay. And so you basically just got this offer of
300,000 from XBT and said, 'Boy, that's great. Let's do a

deal with theml? |Is that a fair statenent or is it unfair?

A That's -- | think that's a little unfair. W thought --
Q Ckay.
A -- that that's a better offer than we got fromthe

vaunt ed dorai n broker entity Sedo. And having a legitimte
offer like that, it seened |ike a good opportunity to put it
out there again in front of everybody and see if we can get
sonebody to bunp it a little bit higher

Q Vel |, you know, when you guys cane back into court a
coupl e of years ago -- or in 2012, saying that you had to have
an order to sell because you wouldn't otherw se be able to
sell all those domain names, you renenber representing that to
the Court that the sale had to be done quickly or -- because

t he market was declining? Do you renmenber that basic argunent

to the Court on selling all the domain nanmes?

A During the plan confirmation hearing?
Q Ri ght.
A | remenber that the -- that the revenues on those
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portfolios were going down.

Q Ckay. And then you got -- you know, five nonths |ater
six nonths later, you still had people wanting to purchase

t hat property, purchase the donmain nanes, and the val ue hadn't
declined; isn't that correct?

A | don't know that | can say that's true.

Q kay. So -- but you haven't tal ked to anybody yet about
whet her the val ue of servers.comw || decline, when the

evi dence that you have is that there's increased interest and
that the value of servers.com has increased over the |last two

years, isn't that right?

A ["mnot -- I"'mtrying desperately to follow what you're
sayi ng.

Q Ckay.

A Wul d you --

Q | think it was --

A -- say that again?

Q -- too long a question.

A Yeah.

Q Ckay. Let me break it down. Over the |ast two years,

t he val ue has increased from 100,000, the | ast offer you got,
and then you get this 300, 000-dollar offer, right?

A Ckay.

Q Ckay. And so what -- and there's been, in your words, an

increased interest in server.com because of the cloud,
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correct?

That's what |'mtold. | don't --
Q Ckay.
A -- really know.
Q Al right. And --
A | just know that | have a higher offer than | did.
Q Al right. And so what's -- sitting here today, there's

nothing to say that you wouldn't have another 2- or 300, 000
dollars' increase in a year or two, in the value of that
asset? You don't know one way or the other, right?

A Nor do you. No. No one does.

Q No. But we do know -- in the |ast few years, and
particul arly when everybody was tal ki ng about declining
revenues of domain names at the |ast sale hearing, we now know
that at least as far as servers.com the value has been
increasing. And so the asset might be sold in a year or six
nonths for a | ot nore noney, if you nmake a nore concerted
effort to market it, right?

A A nore concerted effort to market it?

Q Wl |, has there been any -- do you know if there's been
any effort to devel op that domai n nane?

A What do you nmean by "develop” it?

Q By working the domain nane, building out the
infrastructure of the domain nane.

A | don't know what that nmeans. You're going to have to
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describe that to ne.
Q kay, do you know if -- what advertising has been placed
on that server.com-- servers.comto increase the hits?
A | haven't done that, no. |I'm-- as a Chapter 11 trustee,
| don't devel op Wb sites.
Q But do you know if there's been any devel opnent? That's
ny question, sir.
A | know that there's never been any devel opnent of it in a
nunber of years that M ke Enke had it and Jeff Baron had it.
MR COCHELL: We nove to strike, Your Honor.
THE COURT: COverrul ed.
MR COCHELL: Ckay.
THE COURT: W're stopping at 12:34, a |lunch break.
MR, COCHELL: Yeah.
THE COURT: Can you be finished by then?
MR COCHELL: | don't know, Your Honor.
THE COURT: Well, | tell you what: |'mgiving you
fifteen nore mnutes to finish.
MR COCHELL: Yes, Your Honor. | appreciate that.
Q And what specifically did you | ook at to determ ne
whet her Jeff Baron was devel op -- not devel opi ng or devel opi ng

servers.con? Wat specifically did you ook at that supports
your opinion, sir?
A The fact that he hasn't done anything. 1've never seen

any evidence of it. |If you had any evidence that he had, |I'm
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sure you'd present it to ne.

Q Vll, let me ask you sonmething: Do you know if Jeff
Baron had any control of servers.conf

A Apparently he did not. He was litigating with M ke Enke
for years, and then he signed this agreenent and he went --
and Ondova went into bankruptcy.

Q | see. So the basis for your opinion is that the --

servers.comwas tied up in litigation and couldn't be

devel oped; is that fair? |Is that -- that's a yes or no.
A Maybe it couldn't -- yeah, maybe it couldn't, but |'ve
al so never -- | don't know that Jeff Baron's ever devel oped

out a Wb site.

Q Ckay. You don't know one way or the other, right?

A | have never seen any evidence that Jeff Baron devel oped
a Wb site.

Q D d you ever | ook for evidence specifically --

THE COURT: Ckay --

Q -- on servers. conf
THE COURT: -- I"'mgoing to | odge ny own --
MR, COCHELL: |'m sorry.
THE COURT: -- relevance objection. Wat rel evance

does this have to either the bona fides of the sale procedures
or owner shi p?
MR COCHELL: It goes to -- if we're talking about

selling this asset now, as opposed to determ ning ownership
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first, I think it has a lot to do wth the value of this asset
to M. Baron when he cones out of bankruptcy. And it also
goes to why the Court should not proceed with this sale,
because nobody's done anything, really, to take a | ook at what
the value of this asset is. And there are |egal questions
about ownership here, Your Honor. So that's why | foll owed
this.

THE COURT: Ckay. Mywve on. | don't --

MR, COCHELL: Yes, Your Honor.

THE COURT: -- see the relevance tie.

MR, COCHELL: Ckay.
BY MR COCHELL:
Q So Ondova nerely is a stockholder in Servers, Inc., is
that correct?
A Was a stockhol der --
Q Ckay.
A -- in Servers, Inc.
Q Ckay. And so the receiver owms fifty percent of the

stock, is that correct?

A Ondova owns - -
Q I"msorry. -- fifty percent in servers.conf®
A Ondova owned fifty percent of the shares of stock in

Servers, Inc.; that was the settl enent that Ondova reached
with Mke Enke after a couple years of litigation. Ondova had

t he nane; the name was --
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Q Ri ght .

A. The name Servers, Inc. was in the nane of Ondova; it was

not in the nane of Jeff Baron.

Q Ckay.

A The agreenent that Enke and Ondova reached was to place
it in the name of -- was to put the nane in Servers, Inc., a
Nevada corporation, one-half of the shares of which Ondova
owned.

Q What facts do you have to support your conclusion that
M. Baron didn't have fifty-percent ownership of
servers.com - -

A I -- ny --

Q -- or never had?

A My recollection is that that -- those were the

di scussions that we had with Enke's counsel in -- when we

first filed the adversary.

MR COCHELL: W nove to strike for hearsay, Your

Honor .
THE COURT: Overrul ed.

MR COCHELL: 1I1t's all the questions we have of this

W t ness, Your Honor.

THE COURT: Al right. Do others have cross-

exam nation of M. Sherman?

MR, COCHELL: |'m sorry?

THE COURT: |1'm asking does any ot her counsel have
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cross-exam nation of M. Sherman.

| have a few questions, M. Sherman

Who has paid the registration fees and any ot her
costs to keep the servers.com nane registered --

THE W TNESS: Ondova.

THE COURT: -- during --

THE W TNESS: Ondova.

THE COURT: Ondova, okay. Has that al ways been the

case, or --
THE WTNESS: As far as | know, it has, yes.
THE COURT: (kay, so it wasn't sinply after the
adversary proceeding? |'mlooking at my findings of fact,

concl usions of |law, dated COctober 18th, 2011, docket entry
nunber 130; that's where | resolved rights between Enke --

THE WTNESS: Right.

THE COURT: -- and you.

THE WTNESS: M recollection, Judge, is that was
al ways an asset of Ondova; it was one of the -- we thought it
was a mllion-dollar asset; it was a big deal. It was never
that this is a Jeff Baron nane; it was an asset owned by
Ondova.

THE COURT: So then Ondova was |isted as the
regi strant --

THE WTNESS: That's the way --

THE COURT: -- of this name?
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THE WTNESS: -- | renmenber it, yes.

THE COURT: And Ondova was al so the registrar
until --

THE WTNESS: Until the -- | guess, the -- yeah, it
was, until it all got shifted to another registrar.

THE COURT: And now who's the registrar?

UNI DENTI FI ED SPEAKER: It's GoDaddy. --

THE WTNESS: Yeah, GoDaddy, yeah

THE COURT: Ckay. Wen did you first becone aware of
this nanme? You testified early that you had had conversations
for Enke a year, about what to do with the nane; but when did
you first becone aware of it?

THE WTNESS: | -- you know, within a couple of
nonths. Wthin a couple of nonths of ny being a -- there was
a lot of stuff going on; there was a | ot of water com ng out
of that fire hydrant. But it -- but | becane aware of it
early on, because we thought that it was sone -- a billion-
dol I ar nanme; we thought it was. And that's why were so
di sappoi nted when Sedo didn't conme up with anything nore than
t hey did.

THE COURT: Ckay. Now, there've been sone questions
about M. Thomas, but did any Baron | awer -- M. Pronske
or --

THE W TNESS: Nobody.

THE COURT: -- Ryan Lurich -- did any Baron | awyer
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ever ever --

THE WTNESS: Not in --

THE COURT: ~-- say, 'W have a dispute. Jeff Baron
owns that nane, not Ondova'?

THE WTNESS: The objection that M. Cochell filed on
Saturday -- well, actually it wasn't the objection; | think he
filed a witness and exhibit Iist on Thursday or Friday or
sonet hi ng, before an objection had been filed; but it told ne
that an objection was comng. That is the first time | have
any recollection of Jeff Baron asserting ownership interest in
t he nane.

THE COURT: Al right. Well, the conment earlier
about the notion to enploy Sedo to broker the name, back in
2011 --

THE WTNESS: Right.

THE COURT: -- and then the notion to sell --

THE WTNESS: Right.

THE COURT: -- servers.com --

THE WTNESS: Right.

THE COURT: -- there was a report by M. Urbanik that
Baron never objected to those notions but then he appeal ed
those two orders. 1In the appeal was there an argunment nade
that, 'Wait, those are not property of the Ondova estate', or
was it nmore just an objection to the nmerits of a sale?

THE WTNESS: Honestly, | don't renmenber what the
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1 basis of the appeal was.
2 THE COURT: Ckay.
3 THE WTNESS: | just don't renenber.
4 THE COURT: Ckay. |1'll look those up. GCkay. There
5| was a reference to lawsuits involving Servers.com between Enke
6|/ and Ondova?
7 THE WTNESS: R ght.
8 THE COURT: Do you know how many | awsuits -- is it
9| correct to say there were multiple | awsuits?
10 THE WTNESS: It -- it could be, Judge; | just know
11| that they had litigated for a while, is ny recollection.
12 THE COURT: Al right. Am1l correct that Servers,
13| Inc. was not even fornmed until after Ondova filed bankruptcy?
14 THE WTNESS: That sounds right.
15 THE COURT: Well, if it was, | guess it was just
16| shortly before the bankruptcy. The Trustee Exhibit 1 is dated
17| July 6th --
18 THE WTNESS: Right.
19 THE COURT: -- 2009. The bankruptcy was filed July
20]| 27, 2009.
21 THE WTNESS: Right.
22 THE COURT: | mean, the basis for ny question is this
23|| Trustee Exhibit 1 states, at paragraph 1, "Domai n nane
24| ownership: The domain nane Servers.com shall be owned jointly
25| between Conpana" -- the other nane for Ondova -- "and Enke, as
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descri bed under the follow ng terns. The parties shall be
equal owners of either an LLC, a C corp., or other acceptable
structure forned by Enke." | nean, it sounds like it's to be
f or med.

THE WTNESS:. Right.

THE COURT: Ckay. All right. That's all of ny
questions. If we can wap up with M. Sherman in five
mnutes, I'lIl do that. Qherwise, we're going to take a |lunch

break and come back and finish this.

How nuch redirect do you have?

MR. URBANI K:  Your Honor, | don't have any redirect.
| amgoing to call M. Baron

THE COURT: Ckay.

MR. URBANIK: However, | didn't plan for being here
this afternoon, and |'ve got sonme scheduling conflicts. [|'m
wi de open tonorrow. But |I'mgoing to have M. Baron on the
stand a while as a cross witness in ny case.

THE COURT: Ckay, first things first. No redirect,
so that neans no recross.

M. Sherman, you're excused fromthe stand.

MR COCHELL: Your Honor, |I'd like to recross just
for a few m nutes.

THE COURT: He didn't choose to redirect, so you
don't get to recross.

MR COCHELL: Based on your questions, Your Honor.
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1 You opened up a line of inquiry that | didn't pursue.

2 THE COURT: Ckay. |1'll give you three mnutes to

3|| pursue these questions.

4 MR. COCHELL: Yes, Your Honor. Thank you.

5 THE COURT: M redir -- whatever it was, wasn't even

6|| three m nutes.

7| RESUMED CROSS- EXAM NATI ON

8|| BY MR COCHELL:

9/ Q M. Sherman, you weren't aware that M. Baron has been
10| claimng ownership of Server since 2011? You' re not aware of
11| that?

12 A | don't renmenber that, no.
13| Q Ckay. And on your testinony about Ondova paying for
14| registration fees, | nean, have you -- when's the last tine
15| you | ooked to see whether Ondova was paying registration fees?
16| A | have M. Nelson nonitoring that.
17 Q Ckay. And what speci -- do you recall specifically
18 | asking him do we pay registration fees for --
19| A Do --
20/ Q -- for Servers.com-- M. Nelson?
21| A | don't renmenber if | had actually put that question to
22|/ him He may have told me it was comng up and it needed to be
23 || paid.
241 Q Ckay. Did you know that | CANN prohibits registrars, such
25| as Ondova, from owni ng donai n nanes?
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A Ckay.
Q And so therefore, registration fees would not be paid by
Ondova for Servers.com
A So who's been paying it?
Q And that's true, right?
A | don't know.
MR COCHELL: GCkay. That's all we have, Your Honor.
THE COURT: Al right. Thank you, M. Sherman;
you' re excused.
Al right. Wat are we going to do? You can't cone

back this afternoon?

MR URBANIK: | cannot this afternoon, Your Honor.
["msorry. Tonorrow norning -- tonorrowis wi de open. |'m
going to call M. Baron. I'mgoing to call M. Nelson

MR COCHELL: Your Honor --

MR URBANIK: And it's going to take several hours,
Your Honor. I'msorry, | just didn't -- we did not believe
they had standing, it would be -- we'd be here for so | ong
t hi s norni ng.

THE COURT: You have another court hearing this
afternoon, or what is your conflict?

MR URBANIK: | have three client neetings, Judge,
and one | rescheduled with --

THE COURT: Ckay.

MR URBANIK: -- clients.
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THE COURT: You know what, you need to figure out if
you can reschedule client neetings; that's not the sane as
court hearings. Do you have -- if | were to do this tonorrow
I nstead of today, do you have an issue?

MR. URBANIK: Well, | could do it the next day, Your
Honor. | have an escrow --

THE COURT: Well, you know what? | have court
hearings all Thursday.

MR. URBAN K:  Yes, Your Honor.

THE COURT:. Your choices are com ng back this
afternoon or com ng back tonmorrow. \Which works?

MR- URBANI K: Afternoon's fine.

THE COURT: Al right. [If you don't have court
hearings, M. Ubanik, court is nore inportant than client
nmeet i ngs.

MR URBAN K: | under st and.

THE COURT: So we'll cone back -- it's 12:35. W'l|
cone back at 2 o'clock --

MR- URBANIK: 2 0o'clock

THE COURT: -- to finish the day.

MR URBANIK: Al right. Thank you, Your Honor.

THE CLERK: Al rise.

(Recess from12:35 p.m until 2:02 p.m)
THE COURT: Good afternoon. Please be seated. Al

right. W' re going back on the record in the Ondova natter.
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W seemto be mssing M. Baron and his counsel, anyone have
any clues about that?

MR URBANIK: | did not see themdownstairs or in
this | obby. Has anybody el se seen thenf?

THE COURT: It's five after 2. Al right. Well, it
seens |like | had a discussion with M. Cochell at a prior
hearing, not too |ong ago, about being late. All right.

Vell, we're going to take a five-m nute break, and Laura,
maybe you can go and ot her people can go |ook in the
hal | way - -

MR. URBANI K:  Sure.

THE COURT: -- to see if they can find him Thank
you.

THE CLERK: Al rise.

(Recess from2:02 p.m until 2:09 p.m)

THE COURT: For the record, it is ten after 2 and we
are still waiting on M. Baron and his counsel in the Ondova
case. Do we have soneone on the phone still?

MR SHAYEFAR. Yes, Your Honor. This is Matthew
Shayef ar .

THE COURT: Ckay. W are waiting on M. Baron and
his awer to come into the courtroom W understand they are
in the building.

MR SHAYEFAR | will continue to hold. Thank you.

THE COURT: M. Baron, do you know, is M. Cochell on
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1| his way?
2 MR BARON: He is in the restroom He should be here
3| any nonent.
4 THE COURT: Al right, M. Cochell. W have been
5/ waiting on you and M. Baron. \Wat is your explanation for
6| being eleven mnutes |ate?
7 MR COCHELL: Your Honor, we had to wal k back from
8|/ the lunch. W were -- we wal ked about five or six blocks, and
9|/ | just started feeling very badly. | had to just go back out
10| and go to the bathroom So | wasn't feeling well. That's for
11| the last two or three mnutes. | think we were about six
12| mnutes late, so | apologize. W just -- it took a while to
13| wal k back.
14 THE COURT: Al right. Wll, you did this to ne in a
15| previous hearing not too long ago as well; you kept us all
16| waiting. And | think I adnoni shed you then.
17 MR COCHELL: | don't recall that, Your Honor, but --
18 THE COURT: Ckay. Well, | do.
19 MR COCHELL: Ckay.
20 THE COURT: And if it happens again, you're going to
21| get a nmonetary sanction.
22 MR COCHELL: Yes, Your Honor.
23 THE COURT: Ckay? Al right. W're now ready to
24 || resunme. Let me talk about sone tine limtations for this
25| afternoon. W've finished with M. Sherman's testinony. |
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1| understand that maybe the trustee is going to call M. Baron
2| and Danmon Nelson. Let ne just be clear for everyone, | have
3|| entertai ned evidence today, and | told you the issues today
4/ would both be the nerits of the sale procedure notion.

5 MR COCHELL: I1'msorry; | couldn't hear you.

6 THE COURT: M. Cochell, we have a hearing headset.

7/| Do you need -- are you hearing inpaired; do you need the

8| headset to --

9 MR COCHELL: | guess |'ve been | osing ny hearing,
10| but I'mreally having trouble today. |1'Il be happy to wear
11| one, if you have one.

12 THE COURT: Well, you don't have to, but I'moffering
13| it to you. W have a headset that we give to hearing inpaired
14| | awers, parties, that sonetinmes help anmplify the sound.

15 MR COCHELL: Yeah.

16 THE COURT: | just --

17 MR COCHELL: Actually, that woul d be good --

18 THE COURT: Ckay.

19 MR. COCHELL: -- because |I am having trouble --

20 THE COURT: Ckay.
21 MR COCHELL: -- to be honest. | just haven't been
22|| able to hear.
23 THE COURT: Ckay.
24 MR COCHELL: You just put it on and it works?
25 THE CLERK: Put it on your ears.
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1 MR, COCHELL: Okay. Ckay.
2 THE COURT: Al right. [Is it working?
3 MR COCHELL: GCkay. That's great. Thank you.
4 THE COURT: (kay, very good.
5 MR COCHELL: Thank you.
6 THE COURT: All right. Let's talk about tine
7/ limtations. First of all, we are going to finish this
8| afternoon. Second of all, I amthinking about putting tine
9| limtations on our remaining Wtnesses, which | understand are
10| going to be M. Baron and Danon Nel son, although I don't see
11| himin here at the nonent.
12 | want to rem nd you of what is relevant today.
13| First and forenost, the nerit of the sale nmotion. |Is it
14| reasonable for the trustee to be proposing these sale
15| procedures, to be proposing the 300,000 dol |l ar stal ki ng-horse
16| bid, the notice procedures, the auction procedures, the
17| overbid protections? |Is that a reasonable sale process at
18 | this time? GCkay. So any evidence people want to put on to
19| challenge the trustee on this.
20 But second, | have allowed evidence relevant to
21| ownership of this domain name and the trustee's right to
22 || pursue a sale of the domain name. Now, to be clear, | have
23|| already had litigation in an adversary proceedi ng between M ke
24| Enke and Ondova where | ended up giving M. Sherman the right
25| to sell the domain nane. | have opened this up to some
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relitigation, if you will, because M. Baron was not a party
to that adversary proceeding, although |I think he certainly
had notice of it and an opportunity to intervene. But |I'm
erring on the nost conservative side that perhaps he has a
right to challenge this right to sale, even though I've
already given M. Sherman the right to sell after that Enke
adversary proceedi ng.

So that being the case, |I'mentertaining evidence as
to -- conpeting evidence, if you wll, as to ownership or
rights into that nanme. But having said that, | want to rem nd
everyone -- M. Cochell, | wish you would pay attention when
["mtal king --

MR COCHELL: | am |'m--

THE COURT: -- because this is nostly for your
benefit.

MR COCHELL: Yes, Your Honor.

THE COURT: 363, | nentioned 363(h) earlier; really
363(f) is probably nore germane than 363(h). It allows a
trustee to sell an asset that the bankruptcy estate has
ownership or rights in, even if those rights are subject to a
bona fide dispute.

So | want to be clear, even if M. Baron puts forth
much credi bl e evidence that he has sone sort of potential
interest in the name, the way | see it, 363(f) still permts

this Court to allowthe sale of it. Wuat I'mtrying to get at
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1/| hereis, is it beyond the pale -- is there just no chance that
2|/ Ondova has an interest? |Is there some sort of evidence, that
3| none of us know about, that shows nore than a bona fide
4| dispute here in favor of M. Baron -- it's just clear-cut that
5|/ he has the property interest? 1'mgiving you the benefit of
6|/ the doubt that maybe that evidence exists and it's never seen
7| the light of the courtroom Ckay?

8 So that's all we're going to hear evidence on. What

9| I"'mhearing so far, it sounds |like, M. Cochell, is the sole

10| argunment with regard to ownership is Section 4 of the July

11| 10th, 2009 settlement agreement. 1'd |like you to be candid;

12| is that solely what you're relying on, or is there going to be

13| nore evidence than that? Because if that's solely what you're

14| relying on, | think what we've got here is, at best, a bona

15| fide dispute, where | can still authorize the sale of this

16| nane under 363(f). Gkay? You get what |'m saying?

17 MR COCHELL: Yes, Your Honor. And | would agree

18| with you that there's probably a bona fide dispute. And with

19| respect to new evidence, we're hanpered, in part, by the fact

20| that M. Baron has not had all of his docunents, you know,

21| that relates back to those years. And so that would go to

22 || your issue of whether there's overwhel m ng or such clear

23 || evidence that would knock you off the judicial bench in shock

24| today. So I'mtaking a bit of license here, but so it seens

25| to nme that if it's understood that if we have evidence to cone
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1/ back and challenge it, that we can do that at a later tine

2| before the sale is consunmat ed.

3 THE COURT: Well, you can't just say he hadn't had

4| access to docunents and there m ght be docunents; | need nore
5| than that.

6 MR COCHELL: Wwell --

7 THE COURT: This argunment -- |'ve gone during the

8| lunch break --

9 MR, COCHELL: Yes, Your Honor.

10 THE COURT: -- and |'ve seen that M. Baron has had
11| lawers making this argunment, that he has a right to the naneg,
12| since at |east Novenber 4th, 2011. I'mlooking at Fifth

13| Crcuit briefing. Gkay? And all they said back then was --
14| they tal ked about Section 4 of this agreement. So --

15 MR COCHELL: Well, | would proffer to --

16 THE COURT: -- | need to know nore than he hadn't had
17| access to docunments and there m ght be docunents there.

18 MR COCHELL: | would proffer --

19 THE COURT: He knows his case better than anyone
20|| else, so --
21 MR COCHELL: | would proffer to the Court that he

22| was the original owner of Servers.com

23 THE COURT: You know, | need evidence; | don't need a
24| lawyer standing up telling me that. | nade it clear fromthe
25|| beginning --
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1 MR COCHELL: Fair enough.
2 THE COURT: -- | need evidence. Al right. So the
3| remaining wtnesses the trustee intends to call are M. Baron
4| and M. Nelson?
5 MR. URBANIK: That's correct, Judge.
6 THE COURT: Is that it?
7 MR. URBAN K:  Yes.
8 THE COURT: Al right. What about on this side, so
9/| we can decide tinme limtations?
10 MR COCHELL: It's nmaybe M. Baron.
11 THE COURT: Al right. Well, we're going to limt
12| M. Baron; |'mthinking one hour each. Anybody think that's
13| unfair?
14 MR, COCHELL: No.
15 THE COURT: Ckay. So two hours in the aggregate, one
16| hour each. And then M. Nelson, I'mthinking a total of one
17| hour, thirty mnutes, thirty mnutes. Anyone think that's --
18 MR URBANIK: At the nost. At the nobst, Judge.
19 THE COURT: Does that sound reasonabl e or
20|| unreasonabl e? Ckay.
21 MR COCHELL: It sounds fine, Your Honor.
22 THE COURT: So an hour in the aggregate. So we'l|l
23| go, at nost, three nore hours.
24 All right. M. Ubanik, are you ready to call M.
25| Baron?
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MR. URBANI K:  Yes, Your Honor.

THE COURT: Al right. M. Baron, you have been
called to the witness stand, please.

(W tness sworn)

DI RECT EXAM NATI ON
BY MR URBANI K:
Q M. Baron, could you please state your full nane for the
record?
A It's Jeff Baron.
Q M. Baron, prior to the appointnent of Daniel Sherman as
Chapter 11 Trustee of Ondova, what was your position at
Ondova?
A President, | believe; | believe that was the title.
Q How | ong were you president?
A |'d say, nine years, ten years, | guess, somnething
like -- 1 can't recall precisely.
Q Ckay. N ne or ten years?
A That woul d be ny best guess.
Q Thank you. M. Baron, I'mgoing to zoomright in on the
issue raised in M. Cochell's pleading filed Septenber 7th.
It says that you make a claimto the domain name -- and |I'm
goi ng to paraphrase -- because there's a security interest in
Servers.comreverting ownership to Baron and Enke in the event
that Servers, Inc. is placed under receivership. And then in

your response, you quote Section 4 of that agreenment. Can you
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explain what was the reason for dropping this provision in the
settlenent agreenent with M ke Enke?

A You' re tal king about nunber 4, right?

Q Yes, sir

A Thi s has been many years ago, so |I'mjust going to give
you ny best recollection. It's -- 1 -- 1 was a party to --
fromny best recollection, again, | was a party to the

| awsuits, at |east one of the lawsuits with M ke Enke, and
had, you know, interests in -- in the domain name. So this
was just a way to, | guess, preserve ny -- what | had
personal ly, ny clains, or whatever, in the nane. | would -- |
woul d best put it that way. |I'mnot articulating this very
well, but that's ny best way to describe it.

Q What consideration did Ondova get to give you this
reversionary interest?

A ' mnot sure exactly what you're asking, but if -- could
you ask it alittle bit different way --

Q Sure.

A -- of what consideration that?

Q By having Ondova agree to this, did Ondova receive any
consideration? In giving you, as president, this right, what
was given to Ondova?

A | don't know -- again, that's kind of a nulti question,
but I don't think it was as president. | had -- | had clains,

certainly, against M. Enke. There was clains going back and
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1/ forth regarding the domain name. | think | had a -- | guess
2| this was just part of -- part of the settlenment that allowed
3|| the -- allowed the -- allowed the case to settle. | had ny
4/ owmn -- nmy own interests, kind of apart from what Ondova had.
5/ Q Your own interests, okay. Let's go back. Wuo owns the
6| stock in Ondova?
7/ A Il -- 1 knowit's a trust. | can't recall. It's been so
8|| many years, but | think, if you can refresh ny nenory, you
9|/ probably know better than | do at this point.
10| Q Are you connected, in any way, to this trust that you're
11| sayi ng owns Ondova?
12 A Yes, of course.
13| Q Are you a beneficiary of that trust?
14| A Wt hout seeing the docunments, | don't recall. [It's been
15| so long since |I've | ooked at that, but probably; | just don't
16| recall.
17 Q How | ong has Ondova been in existence?
18| A Best | can recall, it was -- it's been thirt -- twelve,
19 | thirteen years, sonething like that. 1It's been |ong, yeah.
20| Q Who organi zed Ondova and brought it to -- created the
21| entity? Who created the entity?
22| A | don't recall.
23| Q [t wasn't you?
24| A | think -- again, this is just based on guessing of all
25|| those years ago, | think it was -- | think there was a
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different -- | think there was another person who organi zed it
and created it. But I'm-- I'mnot recalling, off the top of
ny head.

Q How | ong have you been president of Ondova?

A | think I just told you; it was sonething like ten or
nore years that --

Q Your testinony is you did not create the Ondova Limted
Conpany; that wasn't you?

A No, ny testinony was -- | just said it is the sane as it
was a mnute ago when you asked ne. It's that | don't recal
how it was created exactly; that's a long tine ago. But best
| can recall, it was organi zed and created by soneone el se,
but | don't recall.

Q How | ong have you been enpl oyed by Ondova?

A As long as | was president, so the same -- it would be
t he same period of tine.

Q So you did not begin enploynent with Ondova when it was
first created?

A | believe it was right after it was created, best | can
remenber. It's been many --

Q Is it going --

A -- many years.

Q Is it twelve or thirteen years and then you' ve been
wor ki ng for Ondova for twelve or thirteen years?

A As best | can renenber, but | can't tell you for
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certain -- with certainty.
Q Okay. So there's a trust that owns the stock, and you're

somehow connected to that trust?

A Yes.

Q Is it the Belton Trust?

A Sounds famliar. | don't -- it's been a long tine since
|'ve | ooked at this stuff, but I don't -- don't renenber.

Q Who created the Belton Trust?

A | don't recall that.

Q D d you have anything to do with the creation of the

Bel ton Trust?

A I think I was, again, the beneficiary of it, so probably,
but | don't -- don't recall

Q So you're the beneficiary; what all does the Belton Trust
own?

A | can't recall.

Q But you do believe it owns the stock of Ondova?

A Now t hat you're asking me about it, | don't think it is
the Belton Trust, so | would have to rephrase ny testinony;

do not think the Belton Trust owns Ondova, but | -- | really
can't recall precisely, but I don't think so.

Q Who el se would have owned it if it wasn't the Belton
Trust? What are sone of the other entity names that m ght own
Ondova st ock?

A Best | can recall, it was a trust, but | don't think it
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was called Belton Trust, and | don't renmenber the name that it
was cal | ed.

Q Are you involved in a lot of trusts?

A There are a lot of trusts -- | don't knowif you' d say a
| ot, but there were trusts.

Q D d you have anything with the creation of these trusts?
A Can you tell ne which trusts, if you're --

Q The Belton Trust.

A That doesn't have anything to do with Ondova, | don't
think, fromwhat | recall, but I don't -- | don't recall what
happened with that trust or how it was set up.

Q M. Baron, | don't have the bankruptcy schedules with ne
here today, or the statenent of financial affairs, but

would -- if | obtained them and | showed you the Belton Trust
is who you' ve listed as owner of the Ondova stock, woul d that
make a difference in your testinony?

A I"d like to ref -- if that would help ne refresh ny
menory, but best | can remenber of that, Belton Trust didn't
have anything to do with owni ng Ondova, so --

Q Al right. Besides you as president of Ondova, who were
the other officers?

A I think M. Nelson was an officer, and | can't recall if
there were others that got put in place at different tines.

Q How | ong was M. Nel son an officer?

A It wasn't very long. | just -- | can't recall, though.

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escri bers. net

000755

93




Casze88-34MBvs0fifuDac TIAduRilec (9L 3FiRd FrgtEB0oRa4$3139:86293 Pagel® 1230

© 00 N oo o A~ w NP

N RN NN NN R PR R R R R R R R
O D W N B O © O N o 00 M W N B O

Jeff Baron - Direct

Q Al right. Wo, initially, owned the domain nane
Servers. con?

A | believe | originally was the -- the first registrant,
best | can recall.

Q How did M ke Enke claiman interest in the domai n nane?
A My recollection is that he -- he had registered it before
-- before | did -- and again, it's a long time; |I'mjust
trying to renenber -- he had registered it beforehand, and
Net wor k Sol utions and Verisign, | think, if I recall,
termnated his registration. And he didn't -- you know, he
didn't like the fact that his registration was term nated; he
want ed it back.

Q Al t hough you said you were the first owner, are you now
saying M ke Enke was the first owner of the donmain nane?

A Vell, when | said the first owner, | -- | nmean between me
and Ondova. | wasn't the original owner forever and ever. |
don't know who that woul d have been, when the name was first
regi stered on the Internet. That would be --

Q M ke Enke owned it before you or Ondova?

A Best | can -- that was his claim | don't know if it's
true or not, but that's what he cl ai ned.

Q How di d Ondova get the nane?

A Best | can recall, I -- 1 let Ondova -- | |let Ondova
register it, but I -- it's been a long tine; | can't recal
exactly.
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Q Did you take steps to have the Servers.com name become an

asset of Ondova? And if so, what were those steps?

A | -- 1 don't recall that. | --

Q But sonehow Ondova ended up owning this domain name, is
that right?

A Ondova certainly had claimto the domain nane. | think
at that point we weren't saying that a conpany could own a
domain nane, so | want just to be careful there. | think we
were just -- | think the position was that Ondova was a

regi strant and not an owner of the domain nane. But --

Q And you testified earlier that you were involved in
havi ng the nanme cone to Ondova; is that correct?

A | woul d have been involved in that in sone way.

Q Ckay. Now, was litigation then -- did litigation then
occur between Ondova and M. Enke?

A Yes, it did.

Q What courts was that litigation in?

A The best | can recall, it was in a court in Nevada,
several courts in Texas. | -- that's all | can renenber.

Q And what years did the litigation take place? During
what years did the litigation take place?

A | don't -- don't recall. It was over nany years; | just
don't recall what years.

Q What years did Ondova become registrant of the domain

name?
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A | don't recall that.

Q Ckay. In connection with the litigation wth M ke Enke,
were law firnms enpl oyed?

A Yes.

Q Ckay. Wio did Ondova hire to represent it?

A | -- 1 can't recall. |If you gave ne sone nanes, | could
probably refresh ny menory and confirmit. | just don't
recall the names of the people.

Q Did Ondova enpl oy counsel to represent it in litigation?
A Yes. Yes.

Q Wio paid the legal fees for those | awers?

A Wwell, for -- best | can recall, it was Ondova paid sone
and | paid sone, but | don't -- | can't recall, wth
specificity, which was which

Q So you're sayi ng Ondova paid some and you pai d sone.
What - -

A Best | can recall

Q How nmuch in legal fees did you pay?

A | don't recall at all.

Q If you were to pay |legal fees, would you pay them out of
your own personal bank account?

A It's possible, sure. |It's possible.

Q Vel l, where else would they cone, if it wasn't from your
per sonal bank account ?

A | would say it could conme fromvarious ways. W had --
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know a lot of litigation was funded through finance conpani es
that paid directly -- litigation costs directly fromfinance
conpanies, so it could have been them | don't recall, but
litigation fees were paid fromvarious sources, and that's why
| can't tell you that it was for sure out of -- which bank
account it would have been out of.

Q What -- okay, if you were to -- if you've paid any |ega
fees for Ondova to litigate agai nst M ke Enke, what records
and docunents do you have that show that you paid those | ega
fees?

A | -- as | sit here today, | can't recall.

Q Do you have your own personal banking records, your
personal records, not Ondova's, but do you have your persona
banki ng records for a nunber of years?

A Best | can recall, nost of that was turned over to the
receiver in 2010. But best | can recall, nost of ny docunents
are in the possession of M. Vogel, but --

Q So you did not retain any personal banki ng docunents when
M. Vogel was appoi nted?

A That's not what | said. | said nost of them-- best of
ny recollection, nost of the documents are with M. Vogel. |
probably have some. | know we gave sone for the involuntary
proceedi ng.

Q Ckay. Did you keep copies?

A O the things that | gave to M. Vogel, | don't believe I
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kept copies of that, but he may have given a copy to one of
the counsel that | had.

Q Do you, in your possession now, have any bank records

t hat show that you funded Ondova's |legal fees for its
litigation against Mke Enke?

A | can't tell you if it's in my possession or not; | just
don't know, at this point.

Q So you're not able to provide any detail on why sone
reversionary interest went to you? You don't have any bank
records. You don't have the anounts. You don't have any
books and records that show that you have sone personal stake
in this domain nane, do you?

A Vell, I -- 1 wasn't prepared to be answering those kind
of questions or being that kind of docunents to this -- this
proceeding. So I'msure if | had the opportunity to do

di scovery and have some due process, | would have that,
because |'mfairly certain it exists, but I don't have it here
today. | didn't bring it here. | didn't know that | needed
to bring that here.

Q What about the fact that the notion was filed severa
weeks ago? Didn't you begin preparing for today's hearing

t hen?

A Vell, | didn't think that we were -- this was an
ownership hearing, so | didn't think that's what -- that's

what was bei ng heard here.
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Q Okay. M. Baron, I'mgoing to cone back to gathering
those records. This security interest that was given to you
and M ke Enke, did you take any steps to get collateral or get
some security interest or, I'lIl use the word lien, on -- you
know, to enforce your right that's in paragraph 4? Wat steps
did you take to perfect or get a security interest in this

reversionary right?

A | can't tell you at this point. M lawers -- | don't
know what the |lawers did to do that. | can't -- | don't
recal |l .

Q Has anyone ever told you that you do have sone type of

security interest or lien --

Yes.
Q -- in the domai n nanme?
A Yes.
Q Wio has told you that?
A VWell, that's attorney-client privilege information, so |
don't -- |

Q A lawer told you you have a security interest in the
nanme?
A Yes.
Q Wi ch | awyer ?
A | think that's attorney- --
MR, COCHELL: (Qbjection

A -- client privilege information, and I mean, |'m--
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THE COURT: Sust ai ned.
Q What -- |'mnot asking about anything that you had in any
di scussions with your |awer, but what is your understanding
of when or where or how this interest becane perfected?
A | think "perfected" is a legal term and if you can
explain that; | don't know what that neans, precisely, but
|"ve heard that term before. So can you explain what you nean
by "perfected"?
Q Like filing a nortgage or a UCC statenent.
A | don't know if |awers have done that for nme. |
don't -- | just don't. | can't tell you at this tine.
Q Do you have evidence with you today that such a security
interest was every formally recorded anywhere?
A | personally didn't bring anything with nme, so | -- |
didn't know that's what it was going to be tal ked about today
and what | had to be -- | didn't know | was going to have to
be showi ng anythi ng about ownership or security interests or
anything like that, so | didn't personally bring anything.
Q Goi ng back to this grant of the security interest to you
M. Enke (sic), did you present this settlenment agreenent to
Ondova's board of directors before it was assi gned?
A Best | can recall, Ondova is alimted liability conpany,
so | don't -- 1 don't think it has a board of directors.
Q So in 2009, there was no board overseei ng Ondova?

A | -- 1 can't recall with specificity, but I think the LLC
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had a -- | just don't recall. I1'msorry, | can't recall what
the -- what the operating agreenent had in it.

Q O her --

A But | know that the rules were followed very closely for
what ever the operating agreenent had, because | -- | recall
that we were very careful about follow ng those rules.

Q Besi des yoursel f, did anyone el se in Ondova approve this
provision in the Enke settl enent agreenent?

A | don't recall.

Q Was there anyone el se at Ondova that woul d even need to
approve this provision placed on the settlenent agreenent?

A At that time, | can't recall who, if there was another
of ficer or anybody at Ondova, so | can't recall that.

Q What were the total |egal fees you spent fighting M ke
Enke in the litigation?

A | can't recall that.

Q Were those | awers pai d?

A I"mfairly certain, | know, that they were paid. | just
can't recall how nuch.

Q And you don't recall if you paid any of those |awer
fees?

A I"mfairly certain that | paid some; | don't recall how
much.

Q Ckay. M. Baron, were you aware that M. Sherman and M.

Enke were involved in a litigation, in 2011, over this domain
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name?
A | was aware that they had sone -- something going on.

don't renmenber the dates, but | know that they had sonething
goi ng on between -- | guess sonme kind of issue. | don't
remenber the dates though.

Q Wul d you say you becane aware that the suit was filed

agai nst Enke sonetinme during 20117

A | don't know that there was a suit. | know that there
was sone kind of -- sone kind of dispute, but I don't know
what the -- I'msorry; | don't remenber the dates and what --
what kind of -- | don't remenber that it was a suit; | know it

was a di spute.

Q | used a sort of inprecise term Do you know what an
adversary proceeding is?

A |'ve heard the terma bit.

Q Ckay. So let me use that term D d you know that M.

Sherman had brought an adversary proceedi ng agai nst M. Enke?

A | can't recall if that's what -- what happened, or if it
was a -- ny understanding was there was sone kind of sanction
agai nst Enke and the receivership that was -- that was put

over him Now, | don't know that there was ever a -- like, a

trial and all that stuff, or an adversary trial or whatever
that is.
Q M. Baron, were you aware of the notion that M. Sherman

filed in 2011 to sell the donmai n nane?
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A Is that the one that's on appeal? | -- if you could
refresh my menory, | can try to help with that. | can't

recall the dates or any of that kind of stuff.
Q I"mjust asking generally, were you aware M. Shernman

filed a notion to sell the nanme?

A In general, | know that he filed sonmething regarding the
name that -- that we appealed. And | don't knowif it was to
sell or if it was to distribute between -- | think it was.

Q So you're aware of an appeal ?
A Yes, |'maware of the appeal.
Q O an order to sell the nane?
A | think that's what it was, but I"'m-- if you could
refresh my menory with the docunent that woul d be hel pful,
but --
Q Did you instruct Gary Schepps to file an appeal on the
Court's order?
A | think that's attorney-client --
MR COCHELL: Qbjection.
A -- privileged.
MR COCHELL: Objection. |It's privileged, Your

Honor .

THE COURT: Overrul ed.
A | don't believe | instructed himto do that, but | don't
recall, but I don't think so.

Q You did not instruct Gary Schepps to appeal --
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A | don't --
Q -- Judge Jernigan's order?
A -- | don't recall, is the real -- the real answer.
Q Do you know that there is an appeal pendi ng?
A Yes.
Q And you don't know who brought the appeal for you?
A I"'mfairly certain that Gary Schepps brought the appeal.
Q Did he do it at your instruction?
A | don't recall.
Q Did he do it on his own?
A | don't recall if we discussed it before it was appeal ed.
Q Did you file an objection to M. Sherman's sal e notion?
A The one that just got filed a couple days ago?
Q No, back in 2011, did you file an objection to the sale
nmot i on?
A The best | can recall, and this is, again, just based on

ny recollection, is that my lawer at the tine was prohibited
fromfiling an objection because he was told that he coul d not
file objections in the bankruptcy court and he was prohibited
from maki ng any objections on ny behalf. And I think, if I
recall correctly, that Peter Loh had filed some kind of

nom nal objection for it. The best -- that's the best | can
recall .

Q Wio told you could not file objections in the bankruptcy

court?
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A That's attorney-client privileged. GCkay, it's M. Thonas
told me that he could not file objections nor speak nor do
real ly anything on ny behalf in the bankruptcy court. He was
told that -- he told nme that he was instructed that he could

not essentially represent me in the bankruptcy court.

Q And - -

A In any proceeding in the bankruptcy court.

Q -- did you -- | nean, who advised M. Thomas of that,
M. Baron?

A My understanding is that it was a conbination of Judge
Jerni gan, Receiver Vogel, and either you or your client,

M. Sherman. But | can't recall precisely what he -- that's
the best | can recall

Q Did--

A | think it was a concerted agreement -- some kind of --
best | can tell by reading, it was sone kind of concerted
protocol of sonme sort. But --

Q Vell, et ne find out nore about that. Were was this
protocol entered at? Was it in an order? Ws it in aletter?
Because |'ve never seen it and | don't know what you're
tal ki ng about, so please explain what it is?

A [''mnot certain, but | know he tal ked about that, and I
believe | remenber reading a transcript where you and

M. Thomas and the judge were discussing sonething about the

protocol. But as | sit here today, | can't recall when that
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was. But it may have been at the hearing that you're talking
about on the -- for the servers.comsale. But |I think you
were part of that discussion, if | recall right.

Q Were you in the courtroon?

A No, | was not in the courtroom

Q So your position is Martin Thomas could not object to the
sal e because of sone agreenent between the judge and the

| awyers?

A My under standi ng --

Q To the notion -- the notion because of some agreenent

bet ween the judge and the | awers?

A My understanding is that M. Thomas was directed that he
coul dn't make any kind of objections on ny behalf and he
couldn't represent ne, and that | was forbidden from naking
obj ections on nmy own behal f, because M. Vogel was the
receiver, apparently, that held all of ny rights. And the
position that Judge Jernigan, that your client, you and

M. Vogel took were that | had no rights whatsoever to object
or do anything to represent my rights in the bankruptcy court,
that only M. Vogel held ny rights, and he was the only person
that could -- that could do anything on ny behalf. So I was
for bi dden one hundred percent from exercising ny rights.

Q And tell me again, where is this all docunented? Do you
know?

A Like | said, | believe there's sone transcripts that have
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sone of that init. And certainly, M. Thomas told ne that
fact. And | know M. Vogel, on many instances, has expressed
his view that he held all of nmy rights to any kind of |ega
proceedings. In fact, | think notions for contenpt and so

forth were filed against Gary Schepps for purportedly trying

to exercise ny rights when people -- | think it was either
your client or M. Vogel had said that no -- that | was not
allowed to present -- protect and represent ny rights, and

only M. Vogel could do that.

Q Do you have any evidence of any of this today with you?
Do you have M. Vogel, M. Thomas with you today to put any
evidence on that this is true at all, or just a figment of
your imagi nation?

A It's certainly not a fignent of ny imagination. | can
assure you that.

Q Then what evidence do you have M. -- what evidence do
you have M. Baron, with you today --

A Ch, | don't have anything with me.

Q You have no evidence with you today --

A Unless ny |lawer has it. But it's in the court

transcripts and it's in --

Q In which date was that --

A -- the records.

Q -- in which date did that occur?

A | can't tell you off the top of ny head.
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Q You have no evidence today that you were prohibited from
objecting to those sale notions, do you?

It was in court transcripts that were in this court.

Q Do you have the transcripts with you?

A | don't have themin ny pocket. M/ |awer may have t hem
Q Do you have any evi dence, yes or no?

A I think what I'mtelling you is evidence. But |I'm-- |
think it is.

Q No it's not. Do you have any evi --

THE COURT: Ckay. Let's nove on.
Q Okay, M. Baron. So even though you didn't object, you
instructed Gary Schepps to file appeals of the judge's sale
order. |Is that correct?
A | answered that question before. | don't recall
specifically instructing M. Schepps to do that, but | believe
it was appeal ed.
Q So you don't recall telling Gary Schepps to file an
appeal on your behal f?
A That's correct.
Q Does M. Schepps still represent you?
A No, | don't believe he does.
Q Ckay. The agreenent that we've been tal ked about was
right before the Ondova bankruptcy case, wasn't it?
A It was July 9th, 2009, so it was before the bankruptcy --
Ondova bankruptcy.
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Q Was Ondova, you know, solvent on that date? Was it
operating and paying its debts as they cane due?
A | believe so. That was right around the date that Judge
Furgeson diverted a hundred percent of the revenue from Ondova
to the lawers in the case, so | don't recall if that was
before this date or after that date. So I'msorry, | can't
answer that w thout seeing other docunents.
Q Wll, on the date that Ondova filed, there were clearly
some unpaid clains, including clains of |awers and sone
| awsui ts agai nst Ondova by sone busi nesses |ike University of
Texas and G upo Andrea. Did Ondova have the necessary funds
to pay all of its clains and resol ve those | awsuits?
A I think Ondova certainly did have plenty of funds to dea
with those issues. The only thing that prevented it from--
or woul d have prevented it fromdoing that was Judge
Furgeson's -- Judge Furgeson's order. And then I'mnot sure
what date that was. So that would be the only thing that
woul d have stood in the way of that.
Q How much cash di d Ondova have on the date of the
agreenment with M ke Enke?
A | can't recall that.
Q Al right. So why was -- why were there proceedi ngs
bef ore Judge Furgeson?
A Vell, | think you re famliar with that. That's -- that

was the --
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Just for the record, just so we can instruct the --
Oh. That was the --

-- testify about what was goi ng on?

> O > O

-- that was the dispute with Netsphere and Mini sh Krishan
and Manila Industries and that whole -- that whol e thing.

Q Why di d Netsphere conmmence a litigation in Judge
Furgeson's court agai nst you and Ondova?

A That was over the ongoing dispute that was over noney
that we clainmed that Minish Krishan enbezzl ed and cl ai ns about
domai n nane ownership and the whol e ness that that whole --
whol e -- do you want ne to explain everything about it? |
nmean, it's -- as you know, it's very convol uted.

Q Did their suit initiate as a result of your failure to
conply with an April 2009 settlenent agreenent?

A No. | think that was certainly their allegation, but
that was an allegation that they had.

Q And how | ong had you been litigating with Netsphere at
that tine in 2009?

A | think the litigation started in 2006, so --

Q Ckay. So in the sumer of 2009, is it your testinony

t hat Ondova had plenty of funds to pay all of its creditors in
full and settle its litigation with Netsphere, University of
Texas, Grupo Andrea, Southern Conpanies, and all the other
parties that asserted clains agai nst Ondova?

A | don't think nost of those people that you just
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mentioned had clains before you and your -- M. Sherman took
over Ondova. But | think before Judge Furgeson nade his, you
know, his order diverting funds, it had plenty of -- plenty of
f unds.
Q So you were not in litigation with the University of

Texas on the petition date?

A | think that -- | think that was there in the petition
date. | said not all of those ones that you had nentioned.
That's all.

Q How about G upo Andrea?

A | don't believe there was litigation with Ondova on the
petition date, | don't think. But | can't recall as | sit
here today. | don't think so.

Q Didn't they file your -- file suit against your privacy
service prior to the Ondova petition date?

A | don't believe so.

Q They didn't have a suit pending agai nst TlIPA or the other
conpani es that Joey Dauben ran for you?

A | believe you re making statements that | don't agree
with. So do you want ne to --

Q So there was no -- you had never heard of G upo Andrea
before this issue was --

A |"ve heard -- |I've heard of that, yes.

Q Ckay. Wen did you first hear of Gupo Andrea, then?

A They had a -- they had a -- they did have a cl ai m agai nst
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a domain nane. And | don't believe that was an Ondova domain
name, but | can't renenber, going back this far. | don't
think it was owned by Ondova. But | don't recall
Q Didn't they take your Rul e 2004 exam nation right after
the case was filed, because they had cl ai ns agai nst Ondova or

its privacy business, and they wanted your 2004 exami nation?

A Now t hat you just nmentioned that, | renmenber themtaking
a 2004, but | don't renmenber what the -- if they had clains at
that point, or -- | don't recall. But now | renmenber what you

just told ne about that 2004 that they -- they did --
Q Al right--

A -- question ne.
Q -- so we now know that on the petition date you had --
right when this settlement was -- the sanme tinme, you had

litigation with Netsphere, litigation with University of
Texas, sone litigation with Grupo Andrea. How about Liberty
Medi a Conmpany? Had they already sued you or one of your
privacy conpani es before the Ondova petition date?

A | don't remenber --

Q You don't --

A -- that at all.

Q How about Sout hern Conpani es or Harbi nger Conpany; did
t hey have cl ai ns agai nst Ondova around the petition date?

A | don't believe so.

Q You don't believe so? How about your privacy conpani es?
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A Can you be specific, because | don't -- if you're

referring to TIPA, | don't call that ny privacy conpany, so |
don't --

Q Okay. Did Ondova use privacy conpani es?

A | don't recall if it was Ondova that had the privacy
conpany or if it was the registrant's at the tinme. This has
been nany years ago. But there was a privacy-type -- | guess
you'd call it that.

Q Okay. Wen you say registrant's, do you nean the trust

that held the donai n nanes?

A It was, | think, back then, a conpany called Sinple
Sol ut i ons.

Q Um hum

A And Bl ue Hori zons.

Q So do you know who Joey Dauben is?

A Yes.

Q Ckay. Did you have any connection with hinf

A | knew who he was, or who he is.

Q Did he run -- did he run privacy conpani es?

A | don't knowif you would -- if you would call his
conpany a privacy conpany or what you would call it. But he
had a conmpany that was dealing with domain names. | don't
know i f you would call it a privacy conpany or not.

Q Wul d --

A | don't think he would.
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Q So I"'mtrying to understand the financial picture of
Ondova in the sumrer of 2009 and whether it could pay debts as
t hey cone due.
A Um hum
Q So it's your testinony that there were sone | arge clains,
Uni versity of Texas, G upo Andrea, Netsphere, obviously M ke
Enke. But you're a little hazy on those other conpanies |
mentioned: Liberty Media, Harbinger, and Sout hern Conpani es?
A | don't think G upo Andrea had a cl ai magai nst Ondova. |
don't recall that at all.
Q When they took your 2004 exam nation, why did they do
t hat ?
A The best | can recall is John and Pete had been trying to
convince G upo Andrea to nmake a cl ai m agai nst nme and agai nst
Ondova and convinced themto start, you know, trying to ask
questions and trying to find a way to make a claim But |
don't think that -- the best | can recall, they didn't have a
claimat that point. But I don't -- again, | don't renenber
back that far

Wiich -- was that related to the domain nane "G upo.com?

No, | don't think so.

Q
A

Q VWhat nanme was it related to?

A | think that was Andrea -- Andrea.com

Q Wio was the registrant of that domain nanme?
A

| don't -- don't recall which one it was. | don't -
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1|/ can't recall that.
2/ Q Did it have any connection to you, the Village Trust,
3|| Quantec, Novo Point, or Ondova?
4/ A | think it was one of the conpanies that | can recall
5|| that was owned by Sinple Solutions or Blue Horizons. And then
6|| there was also a claimthat | believe one of Joey Dauben's
7| conpanies, or him sonmething like that claim-- they -- |
8| think they clainmed that they al so had an ownership interest in
9| it.
10| Q Vel l, then why did they want your exam nation --
11 MR URBANIK: I'Ill strike that question, Judge.
12| Sorry.
13| Q M. Baron, your |awer nentioned earlier that a nane,
14| server.com sold for 900,000 dollars. Wen did that sale
15| occur?
16| A I"mtrying torecall. | think it was -- M. Sherman gave
17| me a copy of the -- I'"'msure he did -- M. Sherman gave ne a
18| copy of a printout of a server -- of a sale site where it
19| showed server.comsold for 900,000. | think that was in 2009
20| when he gave me a copy of that sheet. But | don't renmenber
21|| the date of the sale.
22| Q Ckay. And you're sure it's that amount that you're
23|| saying is 900,000 dollars. |Is that what your testinony is?
24| A ["mfairly certain it was, but | can't tell you a hundred
25| percent. | would say that there's a ninety-nine percent
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certainty that it was between 900,000 and a mllion. But |
can't tell you wth a hundred percent.
Q Do you still have that docunent?
A It's very easy to find on the Internet. | could find it

in a few seconds.
Q Ckay. So you're ninety-nine percent sure about that.
Ckay.

M. Baron, are you aware that on Ondova -- the Ondova
estate has a right to seek the recovery of any fraudul ent
transfers of its property during the two-year period prior to
the filing of a bankruptcy case. Wre you aware of that?

A Not what you're saying in particular

Q So --

A | believe you if you tell me.

Q So if the Bankruptcy Code had a provision that said that
your transfer -- the Enke -- transfer of the domain nane to
you and M. Enke personally could be avoi ded under bankruptcy
| aw, woul d you have any defenses to that? How would you
respond to that or fight that kind of case?

A It sounds |ike sonething that a | awer would do, not that
| can do right now talking to you.

Q Were you aware that bankruptcy | aw does allow a trustee
to recover fraudulent transfers that occurred during the two-
year period prior to a filing?

A | don't believe | can say yes to that. | --
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Q Ckay. You testified earlier that Martin Thomas woul d not
represent you in here. Wat steps did you take to correct
that situation?

A This is attorney-client --

MR. COCHELL: Well, Your Honor, at sonme point when |
substituted in for M. Baron, | did nake a record, read
several e-mails to Judge Furgeson between M. Thomas and ny
client. That showed --

THE COURT: Ckay. | -- this is your opportunity to
make an objection. Do you have an objection to the question?

MR COCHELL: We'Ill object to any discussions between
ny client and | awers about what steps to take. | think the
rel evant question is what steps, if any, did he take.

Q Did you take any steps to --
THE COURT: Ckay, just a noment.

MR URBANLK: |'msorry.
THE COURT: | overrule that objection. You didn't
ask for an out of -- or a comuni cati on between himand his

| awyer as | understood the question. Al right, proceed.

Q What steps did you take to correct the situation
describing Martin Thomas, where he could not cone into court
and represent you?

A Vell, first of all, nmy understanding is that it was a
ruling fromthe court and that | was not permtted to take any

steps. But I did -- | certainly asked M. Thonmas to do

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escri bers. net

000779




CEss03:38764 8414 Do hisited 09/F3I¢8 1 FAldied 0BARR/ 153 hBBa PRggI1A®Iof

© 00 N oo o A~ w NP

N RN NN NN R PR R R R R R R R
O D W N B O © O N o 00 M W N B O

230
Jeff Baron - Direct 118

things. Asked and asked and asked, many tines.

Q And he woul d not take any steps to represent you in the
bankruptcy court?

A My understanding is that he did not and would not. He
bel i eved that he was ordered or instructed or whatever not to,
and that no nmatter what | said, he couldn't do it, because
that was his -- his marching orders.

Q So even though you did not object to the sale notion, you
did not intervene in the Enke case, you felt it was
appropriate to appeal Judge Jernigan wthout getting the stay
lifted to assert sone reversionary new claimin the domain
name. |s that what you' re saying you did, wthout getting the
stay lifted in Ondova, you --

A You just said about five or eight things, and I can't --
if you can break themup into pieces, |I'd be happy to --

Q Wiy didn't you seek relief fromthe stay to protect your
interest in the domain nane in the Ondova case? Ondova was a
Chapter 11 debtor.

A Can you ask ne that again? | just can't --

Q What steps did you take -- you or your |awer -- to
protect your interest in this domain nane that you say arose
when the receivership was created?

A What steps did | take? OCh, | certainly -- you know,
again this is attorney-client privilege, but --

Q What steps -- |'mnot asking what you discussed with your
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| awyer .
A Oh.

Q What steps did you take?

A Wl |, these would be things that | would have discussed
wth ny awer to do.

Q You didn't do anything in the Ondova case, did you?

A Did I do anything? | don't know what you nean.

Q You did nothing in this case to nake a claimfor this
reversionary interest in servers.com did you?

A My understanding is that -- that M. Schepps, nunber one,

filed sone kind of notion asking for |egal fees or sonething

like that, to object to the servers.comsale. | recal

readi ng sonething like that that M. Schepps did. | know that
we filed an appeal. And I believe that -- | know | did speak
with M. Thomas -- again, | don't knowif | can go into the

details about mny discussions with M. Thomas or other |awers
about what |1'd asked themto do about it. But ny
under st andi ng was that | personally was prohibited from doing
it.

Q Can you show ne this nmotion M. Schepps filed to take
steps in the -- regarding servers.con? That's July 1st

t hrough Decenber 31, 2011. And there's no such pleading from
M. Schepps in there.

A Ckay. Well, you just handed ne 739 or so -- maybe it's

| ess than that -- but a | ot of docket entries. | can --
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Q Well, if you have the pleading. Do you have the pleading

you say M. Schepps filed for you to protect your interest in
this donain?

A | don't have it with ne, but | recall that it's -- nunber
one, | believe there was sonething that he filed in the Fifth
Circuit Court of Appeals, requesting sonme kind of noney or
stay --

Q That's not ny question

A -- based on servers.com

Q My question is -- M. Baron, what did he do in this case,
to preserve this so-called interest in the domain nane?

A | think I'm describing what he's tried to do to do that.
Q What'd he do in this case?

A Vell --

Q If he filed sonething in this case, can you find it for
me in the docket?

A | can | ook through the docket. But | can tell you that
when | was in the receivership, | don't believe that -- |
believe that ny |lawer was told that he could not file
anything, so | doubt I will find anything, because he was
instructed and I was under the understanding that | was
prohibited, my | awer was prohibited fromfiling anything in
the case. So | can |look through this. But | wouldn't be
surprised if there wasn't anything.

Q So you don't have any evidence to show that he filed
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sonething in this case to preserve your claim against the
domai n nane, do you?
A | think there is evidence that he's filed things.
Q But you don't know which day, what it's called?
A As | sit here today, there is -- you know, | think, about
2- or 3,000 docket entries in all the cases. And | can't
remenber all that stuff in ny head. But | believe it -- | do
recall reading a pleading that was filed regarding it.
Q So you directed Gary Schepps to file a pleading in this
bankruptcy case to protect your interest in servers.com |Is
that your testinony? A hundred percent? You're sure --
A No, I'"mnot sure that | dir -- no, | can't say that. But
| know that M. Thomas -- I'mfairly certain that | discussed
that with M. Thomas about doing that. And nmy -- his
explanations to ne always about -- any tine | asked himto do
anything in the court was that he was instructed that he
couldn't do so --

Q And you took --

A -- so | should not even bother him about that kind of
t hi ng.

Q -- and you took no steps to termnate M. Thomas, did
you?

A | believe he was replaced by M. Cochell

Q At whose request?

A Best | can recall is that Judge Furgeson entered an
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1|/| order, where he -- he ordered ne to find counsel to deal with
2| issues in the bankruptcy case, and | found M. Cochell
3|| pursuant to that order that Judge Furgeson issued, as best |
41| can remenber about that.
5/ Q But it took a while for that to happen, you didn't do it
6| during 2011, did you? You didn't take any steps to repl ace
7/| M. Thomas, did you?
8| A Well, the order that was given to ne by Judge Furgeson
9|| and M. Vogel was that | was prohibited fromhiring counsel,
10| so --
11/ Q Then why did you hire M. Cochell?
12| A Judge Furgeson, | believe, ordered ne to hire Steve
13| Cochell.
14| Q After M. Cochell filed a nmotion to be enployed, right,
15| at your request?
16| A No, | believe it was before that, yes.
17 Q You' re sayi ng Cochell showed up out of thin air and fil ed
18 | a notion to represent you, you didn't visit with himfirst?
19| A That's not what |1'msaying at all.
20| Q How did M. Cochell becone enpl oyed?
21| A | think I answered that. But Judge Furgeson issued an
22|| order | believe and he ordered that | had to find counsel to
23| represent me in issues in this bankruptcy court, this is
24| years -- | think it was about two years after the receivership
25| was put over me. And then | found Steve Cochell after Judge
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Furgeson ordered ne to find counsel
Q Gary Schepps represented you in the receivership, why
didn't Gary Schepps go to Judge Furgeson sooner?
Il -- I"mnot Gary Schepps | can't --
Q WAasn't he your attorney?
A He was ny attorney in the appeal at that tine.
Q You didn't ask to replace M. Thomas, did you?
A This is attorney-client, I'Il ask my counsel if | should

answer this.
Q I"masking a fact, |'mnot asking about any attorney-
client privilege discussions, you did not have M. Thonas
repl aced sooner because you didn't take any steps to do that,
did you?
A M. Schepps nmay have done that, I'mnot aware of if he
did or if he didn"t, but it wouldn't surprise ne if he did
take steps to try to have that done. That woul d not surprise
me if M. Schepps did.
Q Not hi ng occurred to have Martin Thomas replaced, did it?
A | think I've answered that, and that Steve Cochell -- ny
understanding is that Steve Cochell took his place.

THE COURT: Al right, stop, stop. You' ve got
fifteen mnutes left.

MR URBAN K:  Ckay.

THE COURT: Let's nove on to a different topic.

MR. URBANIK: | understand, Judge, |'msorry.
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Q M. Baron, what is your view of the value of this domain
name?
A | haven't take the time to look at that, | didn't think
that's what we were going to be tal ki ng about today, so |
haven't taken the tine to analyze that at all.
Q What are your specific concerns over allowi ng the trustee
to market it in national publications and -- and, you know,
for the Internet and for the technol ogy industry?
A As | sit here today | haven't thought about that. |
didn't -- wasn't prepared to be answering that kind of
questions. But just sonmething I can nmention, just off the top
of ny head, is that, you know, based on the kind of -- what |
woul d call a shamthat was done in the auction procedures that
M. Sherman and M. Vogel held [ ast year at the end of
Novenber, which was an absolute shamin ny opinion, that if
the same type of things are done in this proceeding that it
will end upina-- it will be another shamsale with a very
| ow val ue
Q What's your --
A So, specifically, it's the way that you and your client
and M. Vogel advertised the name, did not bring in --

MR URBANIK: (Objection. bjection. Nonresponsive.

THE COURT: Overrul ed.
A The way that you advertised the domain name did not bring

in qualified buyers, and it was, in nmy opinion, designed to
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have a very low sale amount. And it resulted in a very |ow
sale anobunt. So that's a big problemthe way that this -- you
and your client advertised the domain nane, it does not bring
in the val ue.
Q Are you aware that we've been trying to sell the domain
nanme for two years?
A What you told the Court today, | believe, is that you
tried to sell it through Sedo?
Q Yes.
A Ckay.
Q And we did not get any offers over 200,000 dollars, were
you aware of that?
A | recall you saying that, | don't knowif it's true or
not, but | renenber you saying that.
Q | see. Do you have a buyer that will pay over 300 -- do
you know a buyer that will pay over 330,000 dollars for the
domai n nanme?
A As | sit here today | can't -- | don't -- | haven't been
out trying to find buyers for servers.com so | wouldn't have
one.

MR URBANI K:  Your Honor, |'ll pass the wtness.

THE COURT: Al right. You ve left yourself four
m nut es.

MR. URBANI K:  Thank you, Judge.

THE COURT: Al right, M. Cochell, reexam nation?
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MR, COCHELL: Yes, Your Honor.
CROSS- EXAM NATI ON
BY MR COCHELL.:
Q M. Baron, do you remenber the hearing where | was
appoi nted as your attorney to substitute in for M. Thomas?
A | remenber it occurring, | don't think I was there at
that hearing, | don't -- maybe you can refresh ny nenory. Was
| there? Ckay.
Q Ckay. Al right. Do you renenber --

MR COCHELL: Your Honor, I'Il just ask -- | don't
have a copy of it, but it's a matter of record, and | believe

it's publicly avail able on PACER, but the transcript of the
Sept enber 27th, 2012 hearing with Judge Furgeson will have an
excerpt setting out the tinmes and dates of e-mmil exchanges
between M. Baron and M. Thonas.

THE COURT: Ckay, you don't have a copy?

MR COCHELL: | don't have a copy with mne.

THE COURT: | don't have it up on ny screen.

MR, COCHELL: |'m sorry.

THE COURT: | don't have -- you can --

MR COCHELL: W can access it and send it to you

| at er today.

THE COURT: You can access and send it to ne before

the end of the day.

MR, COCHELL: Yes, Your Honor, thank you. Al right,

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escri bers. net

000788




CEss03:38764 8414 Dok hrisited 09/F3I¢d 1 FAldied 0BAR/ 1172 hBBAS PRggHIRT0f

© 00 N oo o A~ w NP

N RN NN NN R PR R R R R R R R
O D W N B O © O N o 00 M W N B O

230
Jeff Baron - Cross 127
and we'll just skip that testinony.

Q Did -- what specifically did you do to try and recover
records in the receivership after you -- you provided a bunch
of records to M. Vogel, right?

A Yes.

Q D d you ever make requests for M. Vogel to have access
to his records?

A | believe counsel did nake those requests.

Q Okay. And who woul d have those records if any were
provi ded?

A It woul d be probably M. Stronberg.

Q How about M. Schepps?

A M. Schepps, he may have sone.

Q Ckay. And -- you nentioned earlier, | believe, that M.
Schepps had recei ved probably a copy of some of the records
that you got in receiverships, do you recall that?

A | think he probably did.

Q Ckay. And did you nake a -- or did you or ne, on your
behal f, make a request for M. Schepps to obtain a copy of

t hose records?

A | believe so.

Q And what was his response?

A | believe he denied or declined to provide those, |
bel i eve.
Q In fact, he took the position that you owed hi m noney

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escri bers. net

000789




CEss03:38764 8414 Do hisited 09/F3I¢d 1 FAldied 0BRR/ 173 BB PRggIZBlof

© 00 N oo o A~ w NP

N RN NN NN R PR R R R R R R R
O D W N B O © O N o 00 M W N B O

230

Jeff Baron - Cross 128
and, therefore, he wouldn't give you records.
A It sounds -- that sounds right.
Q Okay. Wth respect to M. Schepps, did -- let nme just
redirect on sonething else. Wth respect to auction
procedures what is it that was deficient about the auction
procedures and the sale of the domain nanes as to the tine and
pl ace of the auction and access to information?
A Actual ly, there was just so much, and | haven't really
t hought about this. Again, as | explained to M. U banik I
haven't prepared for all this, but off the top of ny head
there was just so many things wong with it.

The auction was held in a |awer's office, nunber one,
and that very much chills bids from people that want to cone
and -- nunber one, cone to the auction, but, nunber two, |
believe the requirenent was that the potential bidders had to
fly to Dallas to cone | ook at information that they woul d have
to do their due diligence on, so they would have to actually
fly -- a lot of these potential buyers are outside the United
States, so they'd have to fly to Dallas in a very short period
of tine, review docunents, and the documents in this -- in the
domai n nane industry the only real way to anal yze docunents is
el ectronically, you just can't analyze paper docunents because
they're just too volum nous, you can't really put those
t hrough a conputer nodel, and you just cant. And ny

understanding that the only formthat these docunents were
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bei ng provided in was paper format, so potential buyer would
have to cone fly to Dallas, bring, | guess, a team of people
in to go pour through, you know, thousands and thousands of
paper docunents, which is just not practical. It's, in
effect, no buyer would do that unless they knew that they
could buy it for a very few cents on the dollar, and take a
very big ganble they'd be getting something that they were
taking a big huge risk on.

And the other thing was that the receiver in that
proceeding, | believe, required a very substantial down
paynment or deposit before they were even allowed to cone and
fly to Dallas to | ook at the docunments to see if it was
sonething they were interested in. So that was a big problem
You know, like |I said having -- holding -- having an auction
inalawer's office, | think just in general, chills bids,
buyers don't want to cone and buy sonething in sonmeone else's
| awyer's of fice.

In addition, the way that the auction was marketed, it
was put out on Internet sites, but when soneone were to go to
e-mail -- if sonmeone were to go and try to contact the seller
inthis Internet site the e-nmail address wasn't even a valid
e-mai | address, so their e-mail would have been rejected. And
that, certainly, when you can't even contact the seller that
chills the bids a lot. And nmy understanding is that severa

buyers tried to contact the seller and the seller didn't even
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respond when they were contacted through the tel ephone. So
all of those things together, and the fact that there was a
very short period of tine the buyers were able to analyze the
I nformation, they didn't have enough tine to go get the
financing or do what they needed to do their due diligence on
and to arrange for financing to buy the domain nanmes, all of

those things just lead to a very, low, low price for a sales

price.
Q Ckay.
A And there was other things too, | just can't renenber

themsitting here.

Q Ckay. So how I ong would a potential qualified bidder
need to, nunber one, conduct sone due diligence, assum ng they
were provided the proper materials, and how long to obtain
financing, if you know?

MR URBANI K:  Objection, Your Honor. This line of
questioning is sort of prem sed on an answer to one of ny
questions about what was wong with selling one donain nane,
not 153,000 domai n nanes that, you know, the receiver
attempted part of the plan. So we've heard several mnutes of
M. Baron's answer, I'mnot sure if it's relevant of that
earlier sale.

THE COURT: Ckay. Relevance objection. Are you
aski ng about the previous sal e procedures, or the proposed --

MR COCHELL: No, | was asking about this one. How
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long in this case for servers would it take to do a proper job
of marketing it and to allow people sufficient tinme to
purchase it.

THE COURT: Ckay. | overruled the objection, to the
extent you just rephrase the question.

MR COCHELL: Yeah.

MR. URBAN K:  Thank you.
Q CGo ahead.
A Well, and the thing that | just didn't renenber to answer

in ny last answer to you is that, you know, when you sell a

domai n nane wi thout having it -- developed at all, having
it -- if it's been very m snmanaged up until the point that
you're selling it, the value -- the price that a buyer would

pay would be much less than it would be if the name had been
properly managed up until the time that it was offered for
sal e. Because the nane that's m smanaged, not devel oped in
all of those kinds of things |lead to a buyer not being able to
tell what the real value is. It's like, you know, trying to
buy a piece of real estate that's been -- you know, a building
that's been abandoned for twenty years and it's, you know, a
buyer doesn't know what kind of repairs are needed with the

pl unbi ng, with the foundation, and all that kind of stuff.
Wiereas, if the nane -- if the building had been occupi ed, and
if it had been managed correctly then a buyer woul d be -- have

a much better ability to determ ne what the val ue woul d be.
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So that's one problem
The other -- but as far as the timng goes | would just,
you know, estimate and say that -- having -- you know, the

| onger that you give for the sale the higher value you can
get, because it takes a long tine to market a domai n and
domai n nanes are very unique and they're very, you know, each
one has its own potential buyers, and to find that right buyer

sonetines takes a long tine.

So -- I"'msorry, can you ask nme one nore tine?
Q For a significant -- for an asset that has a m ni nal
val ue at 300,000 that's still a significant domai n nanme?
A Yes.

Q I's that right?

A Yes, it is. And | would say that, in general, |I'maware
of many domai n nanmes that have been sold for |arge anounts,
and the honest answer is that sellers keep donmain nanes on the
mar ket for years before they can get a real narket val ue,
because the nanes are unique, it's kind of |ike artwork.

Q Vell, now, they've set, | believe, a maxinumtinme period
of forty-five days, and then they' d consunmate the sale

automatically --

A Ckay.

Q -- if I"'mreading that correctly, is that sufficient
time?

A | would say it's absolutely insufficient time, it would
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1/ result in a very, very |ow underval ued price, in general
2/ Q And what would you say is a reasonable tinme, would it be
3|| three nonths? Four nonths?
4/ A Vell, if you're looking to do like a fire sale, or if
5|/ you're looking to get, you know, a decent value for it. |If
6| you're looking to do a fire sale then naybe six nonths or nore
7/ would be a fire sale, if you re looking to get, you know, a --
8|| a reasonable price that's reflective of the value then it
9| would be much, much |onger than that.
10| Q You heard M. Shernman testify earlier today about the
11| increased interest in servers.com because of the cloud, do you
12| agree with that testinmony?
13| A | can't really coment on that, | don't -- | certainly
14| don't think that the value is going down, but | don't
15| really -- 1 can't really coment about the cloud and that kind
16| of thing. But | don't think that the value of servers.comis
17| decreasing. Does that answer your question?
18| Q Yeah. So the increase for M. Shernman's val ue of 100, 000
19| when he got an offer to 300,000 two years later, do you think
20|| that's an accurate baroneter of the market value, or even the
21|| liquidation value of this asset?
22| A No, | don't think that the 300,000 dollars is an accurate
23|| baronmeter. | think just the fact that sonmeone happens to, you
24| know, sonehow find M. Sherman's nane from doing all kinds of
25|| research and trying to track down who the owner of servers.com
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I's, and happens to call M. Sherman to nake an offer, that's
not reflective of the value. Because that's reflective of a
buyer that's gone through a whole |ot of effort to try to find
t he owner of the domain name and to make a bid, and it's not
reflective of any kind of market val uation

Q And who -- prior to selling a significant asset what
steps do you believe need to be taken as a prudent busi nessman
who owns and sells domai n nanmes?

A Vell, | would think someone that were to do that, and |
could just base this on what | know ot her people that have
sol d domai n names for, you know, decent value is that they do
manage t he domai n nane thenselves for a period of time to nake
sure that it's being -- that the domain nanme is being nmanaged
correctly. And sonme of themw |l build out a Wb site around
t he domain nanmes so that it gets nore revenue and has nore
attractiveness to it. And if that person was really actively
trying to sell the domain nane, and | think they would -- it
woul d take a lot of tine, but they would go out and find --
they would certainly go out and market it |ike has been

descri bed, they would go out and market it through various
sources, but they would also, | think on their own, contact
potential buyers of that particular domain name. Because
there's -- you know the buyer for servers.com nanme, you know,

| BM may be interested in servers.com but they wouldn't be

interested in -- may not be interested in sonething |ike
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rewards.com or dinnerware.com so you have different buyers
for different domai n nanes.

That's how our previous seller would spend quite a bit of
time trying to identify the potential buyers for that nane,
but it would also go about marketing it in other ways too.

Q Do you recall reviewi ng the findings of fact and
conclusions of law filed in the Enke case, filed as docunent
130, in the Ondova proceedi ngs here?

A | remenber |ooking at it, but |I'd have to have a docunent
to remenber.

Q Okay. Let ne give you a copy of that, specifically page
3 of 11, of docunent 130 in the proceedings involving M ke
Enke and Servers, Inc.

(Pause)

Q And this refers to paragraph 8 about -- does that
paragraph relate to what you were referring to as devel opnent ?
A Yes, he was responsible for developing -- it sounds |ike
devel opi ng the domai n name, yes.

Q And what does devel opnent include?

A It can nean a lot of things, | think in this context --
let me just read it a little bit nore.

(Pause)

A It looks like here it was tal king about operating a sort
of a Web-hosting business. And that woul d be sonething that

woul d be logical to have at servers.com
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1/ Q Did he create a new Internet Wb site?
2| A He created, | believe, a conpany called Servers, Inc.
3 Q But did he create a new Internet Wb site URL?
41 A I''mnot aware of that he did, | don't know.
5/| Q Okay. Did he create a business plan and nodel ?
6| A | don't believe he did. | don't believe he did any of
7|l these things.
8| Q kay. That's any of the things described in paragraph 8
9| of document 1307?
10| A Right, I don't believe he did anything to devel op the
11|| nane.
12| Q Ckay. And, in fact, the judge at paragraph 9 goes
13| through and tal ks about all the things that M. Enke did not
14| do, and we'll just ask the Court --
15 MR COCHELL: | have a copy for the Court if the
16| Court w shes to --
17 THE COURT: | have it.
18 MR COCHELL: Ckay, all right.
19 Q So are the steps that M. Enke were supposed to do to
20|| develop the Wb site the kinds of things that you' re referring
21| toin terns of creating value for a conpany, and --
22| A Yes. Yes. Absolutely. And if he had done what is
23|| described in here I think it would have trenmendously increased
24|| the value of the -- it would have allowed a sal e of
25|| servers.com nuch, nuch nmore -- much higher than what it would
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be without doing this.

Q Okay. Wth respect to M. Enke you nentioned you had
sonme interests apart from Ondova and sonme other |awsuits that
related to the servers.comnanme, in the context of settling

the dispute with Ondova and M. Enke, were there any clains

made by you -- | nean, nmade by you against M. Enke, do you
recal | ?
A | believe so, | can't recall with certainty, but |

believe there were clainms nmade.

Q Do you recall whether you personally had any cl ai ns

agai nst M. Enke?

A | believe | did, but I can't recall with a hundred
percent certainty, but | believe so.

Q Did you -- what would you need to do to determne if you
had any cl ai ns agai nst M. Enke?

A Claims that | have or that | made in the [awsuit?

Q Had and nade?

A Vell, | know that | had clains agai nst them you know,
for things such as | awer fees and so forth, | just don't
recall with certainty if we got a chance to nake those in the
lawsuit. | think we got to that point, but I don't recall if
it that got to that point or not.

Q And in resolving this case, which was submtted as, |
bel i eve, Trustee's Nunber 1, the agreenent, was their

consi deration by M. Enke -- there was a conprom se anong the
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parties, right?

A Right, | think every party was sort of agreeing to give
up whatever clainms that they had in order to resolve the

di spute and so that nobody had to keep fighting and paying

| awyers, and doing all that kind of stuff that costs a | ot of
time, noney and effort, energy.

Q And your recollection is that the conprom se invol ved
clains that you had against M. Enke, whether they were filed
formally or not?

A Yes, | believe so

Q And with respect to --

MR COCHELL: Your Honor, may | have the order for
receiver, | believe |I provided it to the Court, receivership,
Debt or Nunmber 1? Thanks.

Q Just for the record the order appointing a receiver was
signed on Cctober 17th, 2011, see that date there?

A Yes.

Q And what is your contention about the ownership interest,
what is it that you believe happened on that date, by virtue

of the order for receivership in paragraph 4?

A On that date servers -- the domain nane at that point --
l et me just kind of back -- can | backup a little bit --

Q Yes.

A -- or do you want nme to answer it exactly? M

understanding is that upon signing the settlenment agreenent
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Ondova no | onger had any ownership interest whatsoever in
servers.com it was all transferred to a conpany, Servers,
Inc. And when a dommin nane -- so the domain nane was
transferred to Servers, Inc. and that conpany was owned fifty
percent by Ondova and then fifty percent by M ke Enke. But
nei ther M ke Enke nor Ondova had any interest individually in
the -- in the servers.comdomain nane at that point.

Then when the receivership was put in place the -- |I'm
sorry, when the receivership over Servers, Inc. was put in
pl ace servers.comwas then owned fifty percent by me and fifty
percent by M ke Enke. And the ownership of Servers, Inc. was
still owned fifty percent by Ondova and fifty percent by M ke
Enke. But the donmain nane that it previously had been owned
by Servers, Inc. then belonged to M ke Enke, fifty percent,
and me fifty percent, that's upon the receivership order that
you just showed nme.
Q Ckay. So when Servers, Inc. was created you -- your
under st andi ng of the agreenent is that Ondova was no | onger an
owner of servers.con?
A | believe that Ondova ceased bei ng an owner of
servers. com upon signing the settlenent agreenent of July 6th,
2009. At that point Ondova did not own any -- anything el se
in servers.com |If you read paragraph 1, and | can read that
if you like, I think describes that.

Q That's unnecessary.
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Okay. Paragraph 1 in the settlenent agreenent.
Ri ght .

MR, COCHELL: One nonent, Your Honor.
( Pause)

MR, COCHELL: Can M. Baron take a break? | think it
Wl expedite matters.

THE COURT: Al right. Well, let nme tell you where
you are tinme w se.

MR, COCHELL: Yes, Your Honor.

THE COURT: | lost nmy notes. 3:12, okay, so you're
twenty-four mnutes into this. And I'lIl let you have a five-
m nute break, nore than five mnutes it cuts into your hour.
Ckay.

MR, COCHELL: Yes, Your Honor, thanks.

THE CLERK: Al rise.

(Recess from3:36 p.m until 3:40 p.m)

THE COURT: All right, please be seated.

Al right, M. Baron, you may take your place on the
bench.

All right. 3:44, you may resume. And, M. Baron,
I"mrequired to rem nd you you' re still under oath.

MR. COCHELL: Thank you, Your Honor
RESUMED CROSS- EXAM NATI ON
BY MR COCHELL:

Q M. Baron, I'd like to go a little bit further on the
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ki nds of records -- what records would you need to -- that you

don't currently have that would hel p you establish a better
under st andi ng of the facts and circunstances underlying the
agreenment for servers.comexhibit; Trustee's Exhibit 17

A Vell, tol think to establish nmy ownership interest after
t he agreenment we want to have things |ike corporate docunents,
byl aws, operating agreenents of the corporation Servers, Inc.
W want to have agreenments between Ondova and Enke, agreenents
bet ween Servers, Inc. and Enke and/or Ondova, you know, any

ki nd of operating type docunents that govern or organization
docunents too | think that governs Servers, Inc. as well. And
that would be to establish the ownership interest after -- to
establish ownership interest prior to the other docunents.

Q Wth respect to --

A Things like that.

Q Sorry?

A Sorry. | was just saying things |ike that. There's
other things too, but that's just what | can think of.

Q Wth respect to Trustee's Exhibit 1, would -- could you
take a | ook at paragraph 1, I'd like to go through that with
you. Basically, it starts off "The donain nane servers.com
shall be owned jointly between Conpana and Enke as descri bed
under the following ternms.” Just to clarify, what was the
status of Conpana at the tinme of this agreenent?

A Conpana was the performer name of Ondova.
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Q Ckay. And with respect to the following terns "The
parties shall be equal owners of either an LLC, a C Corp. or
anot her acceptabl e conpany structured forned by Enke," is that
right?

A Ri ght .

Q And then "The domai n nane servers.com shall be registered

to the conpany," that woul d be Conpana or --

A No, the conpany refers to Servers, Inc., it's the newy

formed conpany. So what's happening here is the domain nane

I's being transferred fromanybody that had a claimto interest

init, whether it me, Ondova, Enke, everybody is transferring

their claimto servers.comto the new conpany whi ch becane

Servers, Inc. So they're giving up any rights to servers.com

and Servers, Inc., the new conpany, is acquiring all of the

ownership init.
Q Ckay.

And "The parties shall each acquire equa

owner shi p and voting shares in the conpany,

" that would be

voting shares in servers.inc (sic),

is that correct?

A Servers, Inc., yes.

Q Servers, Inc. And then the

not particularly relevant to thi

Wth respect to ownership,
into this agreement Servers,
servers.com is that correct?

A Yes. Servers, Inc. becane

eScri bers, LLC

oper ati ons@scri bers. net |

I nc.

re was another thing that's

s case. Al right.
so at the tine of entering

becane the owner of

t he owner of servers.com |
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believe that's in the findings of facts, too.
Q Okay. So in order for you to provide a full recitation
of the facts surrounding your interest in servers.comyou
woul d need the records that we were previously discussing
about byl aws and operating agreenents, and correspondence?
A Yes, that would be sone of the docunents, | believe.
More woul d be hel pful as well.
Q And that woul d be sonething through the discovery
process, is that right?
A Ri ght .
Q And earlier counsel was asking you if you had docunents
in your possession and you responded that they're in the
receiver's possession, is that right?
A I think what you're asking ne is if | had it here today,
| don't have it here today. | think these docunents are in --
ny expectation is in a lot of people' s possessions, whether
it's M. Enke, M. Sherman, M. Vogel, | nmay have some but
it's in a lot of people' s possession, | would assune.
Q Al right, thank you

MR COCHELL: Your witness.

THE COURT: Al right. | have sone questions before
redirect. Al right.

M. Baron, when server -- no. Wen was Servers, Inc
actual ly formed?

THE WTNESS: | think it was right after the
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settlenent agreenent, but | can't recall just sitting here
today, the date

THE COURT: Al right. So the wording of Section 1
of the settlenent agreenent reads as if the entity has not
been formed yet, that's one reason |I'masking. So you're
confirmng you don't think it was forned yet, but you think it
was formed shortly after the July 6th, 2009 settl enent
agreenent ?

THE WTNESS: Well, as I'"'mreading this nore closely
It says that it was already fornmed by Enke, so it may have
already been forned at the tinme of the settlenent agreenent.
I"'mnot sure if it was forned --

THE COURT: Were do you see that it was already
formed by Enke?

THE WTNESS: Nunber 1, it says the parties shall be
equal owners of either an LLC, a C Corp. or other acceptable
conpany structure formed by Enke. So | don't know if that
nmeans he had already forned it or he was about to formit, I'm
not certain.

THE COURT: Ckay. But your testinony was you think

it was forned shortly after this agreenent?

THE WTNESS: Well, | said that before | read this a
little nore closely. After reading it, I"'mnot sure if it was
formed at the time that we signed it or right after. | don't

know.

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escri bers. net

000806




CEss03:38764 84518 Do hisited 09/F3I¢d 1 FAldied 0BARR/1DA BB PRggH1Zs0f

© 00 N oo o A~ w NP

N RN NN NN R PR R R R R R R R
O D W N B O © O N o 00 M W N B O

230
Jeff Baron - Cross 145

THE COURT: Al right. So did you ever see the
formation docunents?

THE WTNESS: | don't recall -- | don't recall seeing
them but -- | just don't recall.

THE COURT: And so you don't recall if you ever
recei ved stock certificates, or a stock certificate?

THE WTNESS: | don't recall, but | remenber reading
in your findings of fact about sonme things --

THE COURT: Ckay. |'mjust asking --

THE W TNESS: Ckay.

THE COURT: Don't refer to that.

THE WTNESS: | just don't recall that.

THE COURT: Ckay. How many years were you the
regi strant of servers.con®

THE WTNESS: | don't know.

THE COURT: Were you the registrant of servers.com
or was Ondova, or was some other entity you' re connected with?

THE WTNESS: | believe | was a first, but that's mny
recol lection of it.

THE COURT: Ckay. Do you know how | ong you --

THE WTNESS: | don't.
THE COURT: -- were the registrant?
THE WTNESS: | don't.

THE COURT: Wen you were the registrant, or when

Ondova was the registrant, or when sone conpany in your --
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1| that you're connected with was the registrant of servers.com
2| what did you do with it; what did you do with the name?

3 THE WTNESS: Well, the name went under litigation

4| alnost inmrediately after it was registered, after | registered
5/ it. Well, I don't know about that. It was not too |long after
6| | registered it, it went to litigation. So I don't think very
7!/ much was done with it because it was in dispute and everybody
8| was disputing who had what rights to it, so | don't think much
9/ was done with it.
10 THE COURT: Al right. So you don't renenber, first
11| of all, what year you becane the registrant of it, correct?
12 THE WTNESS: Best | can recall it was maybe
13| 2000/2001, that would be my best recollection.

14 THE COURT: And so then the litigation began when?

15 THE WTNESS: | just don't recall, but it was not too
16| long after that, but | just don't recall a year, that's a | ong
17| time ago.

18 THE COURT: So you or Ondova or some conpany you were
19| connected with was the registrant of servers.com between
20|| either 2000 or 2001 and July 6th, 2009 when you entered into
21| the settlenment agreenment, and nothing was really done to nake
22| noney off the name during that time period?
23 THE W TNESS: The best | can recall not nuch was
24| done. There may have been sone advertising put on that site,
25| but because it was in litigation, because there were so many
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clainms in dispute and all egations about a sundry of things
there wasn't anything -- there wasn't nuch done with it, but
there may have been sone adverti sing.

THE COURT: Ckay. So there was a Wb site
servers. conf?

THE WTNESS: Best | can recall there was some
advertising at some point in tine, but I don't think it was
the entire period of tinme between 2000 --

THE COURT: (kay. So you have no nenory of how much
noney it made or --

THE W TNESS: No.

THE COURT: -- what advertising -- what was on the
Vb site?

THE WTNESS: Well, if it was advertising through
sone of these what these Wb people call Monotizers, it would
have been whatever they put on there, which --

THE COURT: Ckay. But you don't renenber, you can't

testify --

THE WTNESS: | can't recall

THE COURT: -- at all.

THE WTNESS: | can't recall specifically what was on
t here.

THE COURT: so you cannot tell me how much revenue
may have been nade of f the nane?

THE WTNESS: | can't tell you that w thout, you
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know, getting docunents and -- like, M. Cochell said, wthout

getting discovery and taking things out.

THE COURT:. You have any guesses, you have any
recollection at all of the range of revenue that you may have
made of f of servers.conf

THE WTNESS: | really don"t. | don't.

THE COURT: Al right. |Is there any price at which
you woul d support a sale of servers.conf

THE WTNESS: There mght be, | just don't think that
this is the way to do it. | don't believe this is a proper
mechanismto be selling this domain nane, and | just don't --
| wouldn't want to sell the domain nanme. | don't want to sel
the donain nane. If | was forced to do it, then | could
probably come up with a price, but if it were up to ne |
woul dn't - -

THE COURT: Ckay. Conme up with a price -- what woul d
be an acceptable price where you wouldn't be in here
conpl ai ni ng?

THE WTNESS: | can't sit here today and say that
because | haven't sat down and eval uated what the market and
domain nanme is worth right now, but | could probably do that.
| just -- | can't do that today.

THE COURT: Al right. On Novenber 4th, 2011 you
filed a brief before the Fifth Grcuit and I'mlooking at --

it's so hard to understand their docket entries, or | don't
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1| even know if they call them docket entries. This is in case
2|l nunmber 10-11202, and it's -- it's got docunent nunber

3| 00511655466 at the top, date filed 11/4/2011. On page 9 of

4|/ that pleading you represent that the domain name servers.com
5| has been appraised at 1.4 mllion to 4.2 mllion dollars in

6| value, accordingly Baron's legal interest in fifty percent of
7| the domain nanme, domai n nane has substantial value between

8| 700,000 and 2.1 mllion. \Where did you get that?

9 THE WTNESS: | don't recall participating in that
10| kind of -- that valuation, so | don't recall doing that.
11 THE COURT: Al right. Well, you filed a pleading
12| before the Fifth Grcuit, and I gave you exact quote, "The
13| domai n nane has been appraised at 1.4 million to 4.2 mllion
14} in value."

15 THE WTNESS: |Is that M. Schepps' filing, is that --
16 THE COURT: Well, he signed the pleading for you.

17 THE WTNESS: Okay. | don't believe | came up with
18| that val ue.

19 THE COURT: Well, you did.
20 THE WTNESS: As | sit here today, | don't know, and
21| | don't think it was nme because | don't recall doing that.
22 THE COURT: Who -- what are the possibilities of
23|| where this value came fron?
24 THE WTNESS: Well, M. Schepps nay have obtained it
25| from soneone else, | don't recall who he got it from or if he
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did, I don't know. But M. Schepps may have gotten the val ue

from soneone, | would assunme that he got it from sonebody.

THE COURT: Ckay. |'mjust asking you, this is your

pl eadi ng, your pleading. What are the possibilities -- where

could M. Schepps have gotten it fronf

THE WTNESS: Possibilities | can think of, and I'm

not saying that he did this because I don't know, | can't

think of it now, but he could have gotten it from an appraisa
service, and he could have gotten it froman expert, soneone
like M. Lindenthal that we had as an expert a few nonths ago.

He could have got it fromthose type of people.

THE COURT: Ckay. | know the type of people who do

apprai sals, I'mnot asking hypothetically, I'm asking
specifically who, what appraiser --

THE WTNESS: | don't know.

THE COURT: -- what service?

THE WTNESS: | don't know. | can't recall anything
t oday.

THE COURT: Who had you engaged to help you with
this?

THE WTNESS: | don't believe | engaged anybody to do
this, and "'mjust trying to recall back from 2011, there was

a lot going on then. But |I don't believe | engaged anybody to

do that. If M. Schepps did | don't recall who he did, or if

he di d.
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THE COURT: You're saying M. Schepps woul d have put
sonething like this in a pleading without you reading it?

THE WTNESS: Wuld he have put it in a pleading
w thout ne reading it, yes, | don't knowif he did or not, but
he woul d have, he coul d have.

THE COURT: You renenber this in the pleading?

THE W TNESS: Vaguely, but not -- vaguely.

THE COURT: Well, what do you think about this value?

THE WTNESS: As | sit here today | think it would --
it could be a value that an apprai ser would cone up with the
domai n nane for, you know, it being a dormant domain nane, the
way it is today.

THE COURT: And how woul d an apprai ser come up with
t hat val ue?

THE WTNESS: There's all different sorts of ways.
nmean, an apprai ser can | ook at conparabl e sales, they can | ook
at the business that's behind the domai n nane, they can | ook
at --

THE COURT: Ckay. There's no business behind the
domai n nane.

THE WTNESS: Okay, |'ve seen apprai sers.

THE COURT: So you told -- you told -- oh, you' ve
seen the appraisals?

THE WTNESS: No, no, | didn't say that. | saidif

an apprai ser was going to do an appraisal on a nane like this
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they could | ook at conparable -- conparabl e sales.
THE COURT: Ckay. You said -- | haven't heard any or

seen any evidence, you said, though, earlier you knew of

server.com havi ng been sol d between 900, 000 and one mllion --

THE WTNESS: | did see that, yes.
THE COURT: -- before 2009?
THE WTNESS:. | renenber it being around that tine,

yeah.

THE COURT: So that woul d be the cl osest conparable
one coul d conceive here --

THE W TNESS: Well --

THE COURT: -- therefore, where would you get 1.4
mllion to 4.2 mllion?

THE WTNESS: Well, server.com| think is a nmuch
different nane -- well, it is different than servers because
it's the singular which has a nuch different connotation than
servers. Server, it just has a different connotation than
servers does because of the type of go to service, or product
that could be sold at that -- that would be associated wth
that kind of site. A server or --

THE COURT: Wiy would the S be so significant?

THE W TNESS: Because servers has | think a
connot ati on of Web hosting and Wb servers, and that type of
thing. Server has nore of a connotation of sonmeone serving

breakfast or something like that.
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THE COURT: What do you base this on?

THE WTNESS: [It's ny own, you know, thought.

THE COURT: Ckay. Do you have any enpirical evidence
of that?

THE WTNESS: Well, |1've been dealing with domain
names since -- a long tine, over twelve years, and |'ve spent
alot of time trying to figure out what the semantics of words
are, and that's what | base it on, it's not -- | haven't done
any scientific study.

THE COURT: You don't know of enpirical evidence,
okay.

THE WTNESS: Yeah, I'mnot here as a -- yes, that's
right.

THE COURT: And just one |ast question. Wat do you
t hi nk shoul d be done with the nane servers. conf

THE WTNESS: | think that the agreenent that was put
in place by me and M ke Enke, or Ondova and M ke Enke shoul d
be honored, and | believed that M ke Enke --

THE COURT: Let me back up

THE WTNESS: -- and | should have the right to use
t he donmi n nane.

THE COURT: Let me back up. He didn't honor the
agreenent ?

THE WTNESS: |f he breached the agreenent then I

guess the parties to the agreenent have cl ai ns agai nst
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1/ M. Enke, but | can't really tell you what woul d happen to
2|| that.
3 THE COURT: Well, ny job today is to determne if
4| this trustee is exercising reasonabl e busi ness judgnent, okay,
5/| so | need to conpare what he's proposing to sonething el se.
6| Wiat is your sonmething else that would be nore reasonabl e?
7 THE WTNESS: Well, | nean, if your goal is to -- if
8| you're forcing a liquidation on a domain nane --
9 THE COURT: |'msaying -- |'masking you what woul d
10| be nore reasonabl e?
11 THE WTNESS: Well, in a normal context, the
12| reasonable thing to do would be to devel op the domai n name and
13| use it and develop it. That would be --
14 THE COURT: Who woul d develop it?
15 THE WTNESS: There's lots of -- there are |ots of
16| possibilities through servers.com | think you could
17| certainly enploy a conpany to develop a nane |ike that that
18| woul d spend, you know, sorts of resources doing it. You
19| could --
20 THE COURT: Let ne back up.
21 THE W TNESS: Um hum
22 THE COURT: You didn't do it for nine years.
23 THE WTNESS: Well, there was --
24 THE COURT: -- and then you entered into an agreenent
25/ with M. Enke to do it and he didn't do it. So again, what is
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a better option at this point in time after thirteen years of
no revenue fromthis nanme, what is the better option than
trying to sell it?

THE WTNESS: | think that the one option would be to
find a very reputable conpany or individual, and probably
conpany to start --

THE COURT: Who and what would it cost and how | ong
woul d it take?

THE WTNESS: If | had a little bit of tine to
research that | could provide that to you. | just don't have
that at ny fingertips.

THE COURT: Ckay. Haven't you had thirteen years to
explore that?

THE WTNESS: Well, | can explain. For the majority
of the tinme there was litigation pending and there wasn't much
sense spending a whole |ot of tine.

THE COURT: Was -- what prevented you during the
pendency of the litigation fromdoing sonething with the name?

THE WTNESS: There was a lot of uncertainty as to
what -- who the clains of ownership was of the nane and there
wasn't --

THE COURT: Besides the uncertainty, what prevented
you - -

THE WTNESS: Well, the uncertainty --

THE COURT: -- fromutilizing the nane?
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THE WTNESS. -- the uncertainty caused --

THE COURT: WaAs there an injunction?

THE WTNESS: Just a lot of clainms --

THE COURT: Ckay.

THE WTNESS: -- but | don't believe there was an
injunction. But if -- certainly, | think if sonething was
done with the domain nane there woul d have been conpl aints and
there coul d have been injunctions filed by -- or an injunction
request filed by M. Enke about doing things with themto
resolve all sorts of problens that got tangled up when that
then was in litigation. There was all kinds of clains. If we
were to try to find a potential person that were a conpany
that woul d develop this name that could be -- that they m ght
have sone concerns about doing it thensel ves because of this
litigation. Nobody's going to want to invest a whole bunch of
time, nmoney and energy in an asset that is being disputed.

THE COURT: Al right. Redirect, M. U banik?

You' ve got twelve mnutes nmaxi mum

MR URBANIK: | don't have very much, Your Honor.
REDI RECT EXAM NATI ON
BY MR URBANI K
Q M. Baron, earlier when M. Cochell was asking you
questions, you lunped m smanaged domai n names and not
devel oped -- not devel oped domai n nanes, those are two

different things. | mean what would you call a m smanaged
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domai n nanme?
A It's a broad category but no, | think I'd use that term

to describe what M. Vogel did to the domain user the | ast
several years and it's just neglecting themand not, you know,

not making sure that the correct ads were on there, not

dealing wth disputes and just sort of letting things go -- go
amuck.
Q Ckay.

A That type of thing. There's other things too but I'm

just --

Q What do you call -- what woul d a nondevel oped domai n nane
be?

A Li ke an exanpl e at servers. con?

Q Yes.

A Ckay. Well, that's an exanple. Servers.comit's not --

| don't know what's there today but there nay not be anything
on the site at all. It mght just be --

Q If I told you it was a blue page with servers.comand if
i nterested contact --

A Yeah, that would be --

Q Undevel oped.

A -- that'd be undevel oped.

Q Ckay. Judge was asking you what does it cost to devel op
a domain name |ike servers.con? Wat is your estinmate of the

cost ?
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A That's a wide range of answers | could give you if
you'd -- it varies a lot. | think you could find soneone
quite -- | don't know who easily but quite easily, that would
not charge anything to develop a site. What they would do is
take a percentage of profits or sonething |ike that. They
woul d have sone type of agreenent where they woul d devel op a
name in exchange for future profits or revenue or whatever
because | don't think it would cost anything.
Q What percentage of the domain nane would have to give to
t hen?
A | don't knowif you'd have to give a percentage of a
domain nane. You might. It depends on the deal that you
woul d work but it could just be a percentage of profits. It
coul d be a percentage of revenue. It could be any range of
possibilities. So | think you could do all kinds of different
arrangenent s.
Q What's your estimate of the range of what you'd recover
i f you found such a person to do that?
A The range of --
Q What you can --

A -- can you tell ne what recover nmeans? |'mnot sure what
you nean.

Q Yes. |If you sold the nanme after you entered into such
a--

A Unhum And again | think that was in a -- that varies a
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lot too. | think that the potential is very, very high for a
nanme |i ke servers.com because it could be -- turn into a Wb

site that could be a top Web-hosting conpany and that woul d
generate a great, great deal of value. Mch, much nore than
It could as an undevel oped nane but it could be | ess than

t hat .

Q In the past couple years, have you entered into any such
agr eement s?

A |"ve been in a receivership and forbidden from doi ng any
such thing.

Q So you haven't. GCkay. So you don't know what these

hypot hetical Wb -- I"'msorry -- Wb site devel opers charge.
Do you?

A | just know in general what they have in the past and
it's -- it varies. | mean they're all -- it depends on the

domai n nane. Every domain nane has a different value to a Wb
devel oper. A nane |ike servers.com | think, would have a | ot
of attractiveness to a developer |ike that nuch nore than a
name that didn't nake any sense like a nane with junbled up
characters or one that didn't have any English word
connotation to it. So | think servers.comwould be an
attractive nane for a devel oper and you could probably get a
pretty good deal

Q Wuld it be fair to say that if you found sonmeone who

would do it with no paynment, they would want a |arger
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percentage of the recovery when it sol d?
A Not necessarily. In don't think necessarily. | think --
Q Do you know sonebody that will take no paynment at all and
still just want a very small recovery if we sell it later?
And if so, who is that person or conpany?
A Can you ask ne that again? |I'msorry; a small recovery?
Q Do you have any person that woul d, for no paynent
what soever devel op this domain name and not want sone sizeable
chunk of the proceeds when it sol d?
A |"ve not gone out and tried to find those peopl e nyself
but | think they do exist.
Q You think they exist. Have you ever nmet any of then?
A | have net nmany devel opers that do that type of thing but
|*ve not discussed this particular domain name with any of
themthat | can remenber
Q Are these individuals or businesses?
A Busi nesses. They woul d be devel opnent people that would
hel p.
Q Can you nane a few?
A | can't think of themoff the top of ny head but they --
you can do a Google search and I'msure find nmany of themthat
do that.

MR URBANIK: | pass the w tness, Your Honor.

THE COURT: Al right. Any recross?

MR, COCHELL: One nonent.
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Col | oquy

Can | ask my counsel

i

161

| may sit down?

THE COURT: Ckay.

Wul d you go to the witness stand

I f your client has a question?

MR COCHELL: Yes.

(OFf the record)

MR. COCHELL: No recross for ne.

THE COURT: Al right. Thank you, M. Baron. You're

excused fromthe w tness stand.

Al right. M. Ubanik, you may call your next

W t ness.

MR URBANIK: 1'd like to call Danon Nel son.

THE COURT: Al right. M. Nelson, please cone to

the witness stand and rai se your right hand.

(W tness sworn)

THE W TNESS:
MR COCHELL:

on the witness |ist.

Yes.

Your Honor,

M. Nel son was not

listed

|"'mnot sure there's a legitimte reason

to be calling himat this point.

MR URBANIK: He is a rebuttal w tness, Your Honor.
THE COURT: Well, he's a rebuttal and --

MR COCHELL: Well --

THE COURT: Let nme ask this. Your objection to the

sale was filed when?
MR. COCHELL:
THE COURT:

escri

oper ati ons@scri bers. net |

|"msorry?

Your objection to the sale notion was

bers, LLC |

(973) 406-2250
WWW. escri bers. net
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filed when?

MR COCHELL: M objection to the sale was filed --

THE COURT: When?

MR. COCHELL: ~-- | believe it was Saturday.

THE COURT: Ckay. So he didn't even know about your
objection at the tine his witness and exhibit |ist was due.

MR COCHELL: Wwell, I don't --

THE COURT: True?

MR. COCHELL: ~-- I don't think that the objections
were due until yesterday. That's what | recall

THE COURT: Al right. Wll, 1'"'mgoing to overrule
it. He called himas a rebuttal witness. He's going to do
rebuttal on the, what, the topic of ownership that was just
rai sed Saturday. Correct?

MR. URBANIK: That is correct, Your Honor.

THE COURT: Ckay. | overrule the objection.
DI RECT EXAM NATI ON
BY MR URBANI K
Q M. Nel son, state your full nane.
A Danon Nel son.
Q And, M. Nelson, are you currently assisting Danie
Sherman Chapter 11 Trustee of Ondova in matters related to the
Ondova case?
A Yes.

Q And previously when Ondova was the registrar of the
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Danon Nel son - Direct
domai n nanes you assisted M. Sherman nore regardi ng Ondova
acting as a registrar?
A That's correct.
Q Ckay. Have you been involved in matters related to
servers. conf?
A Yes, to a certain extent.
Q Wien M. Sherman becane aware of the servers.com donain
name, did he ask you to do an investigation of who owned the
domai n name?
A As far as history, yes.
Q Okay. And what did you find out when you did that
i nvestigation?
MR. COCHELL: Objection. Hearsay.
THE COURT: Overrul ed.
A | was | ooking for a history around the petition date and
the registrant's nane was Conpana, LLC
Q And Conpana is Ondova. |s that correct?
A That's correct.
Q So on the petition date, the domai n name was owned by
Ondova?
A Conpana. Yeabh.
Q Ckay. M. Nelson, were you famliar that a simlar
domai n name was sold in 2009 nanmed server.con?
A Yes.

Q Did M. Sherman ask you to investigate the sales price of
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that domai n nane?
A Yes.
Q And what did you find out?

A It sold, | believe, sonetinme in August of 2009 for
770,000 dollars by -- in the book it was Sedo.
Q Okay. In connection with this case, M. Nelson, do you

recal |l roughly when we enployed Sedo to begin the sale efforts
of the servers.con?
A Right. | can't recall the exact dates but it was late
2011 | believe to sonetinme in 2012.
Q And is it your understanding that we all owed Sedo
approxi mately one year to try to sell the domai n nane?
A That's correct.
Q Do you renmenber what their highest offer was?
A | want to say it was --

MR. COCHELL: Objection. Hearsay.

THE COURT: Overrul ed.
A -- | want to say that the conversations were around
100, 000.
Q Ckay. And eventually, we did term nate Sedo.com Is
that correct?
A That's correct.
Q And then we began essentially the trustee's own sale
efforts with a blue Wb page, if you will, instructing

potential parties to contact you?
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A Yeah. W had a blue page. Now, it's a -- | think

there's actually a sign that says "Domain for Sale" and it has
OndovaLi mted@nmai |l which | answer every day.

Q And were you the person first contacted by a purchaser

XBT?
A | can't say a hundred percent. | know | get inquiries
and | would forward themto you so the -- who the purchaser is

versus how they cane in could be a conpletely different name.

Q Alex -- Alexi --

A That name --

Q -- our purchaser?

A -- yeah, that nane sounds famliar.

Q And he contacted you because of the Wb page that says
contact --

A Yes.

Q -- you? Ckay. And M. Alex's bid of 300,000, his

t hrough hi s conmpany, XBT, that's the highest bid we've
received since the trustee has taken over the sale efforts?

That's correct.

Q And it's higher than anything Sedo presented to us?

A That's correct.

Q And in this case, we have no broker's conm ssion?

A That's correct.

Q Ckay. And you are advising the trustee on the ways to
mar ket the domain nane to even get a possible higher bid. 1Is
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1| that correct?
2/ A Yes. | believe there are nunerous entities that would be
3| interested in buying this domain name but you woul d have to go
4|/ out and seek them out through advertising or nmarketing or sone
5| type of traffic generation that --
6| Q So you are working with the trustee on essentially
7| marketing it through domain nane journal and technol ogy V&b
8|| sites and blogs that deal with servers and clouds. |Is that
9|| correct?
10| A Right. 1In addition to the main investnent sites, we
11| woul d target a cloud-based enterprise; Wb sites that are nore
12| directed to the chief strategy officer or chief technol ogy
13| officer or Fortune 500 conpanies. W want to try to get where
14| those people would actually be readi ng.
15| Q And in your day-to-day work both for M. Shernman and even
16 | for M. Vogel still, there's other parties in this business
17| that contact you |ike Jason Boshoff of Domain Hol di ngs and
18 | other parties that see the servers.com Wb site?
19| A Yes.
20| Q And so you're constantly getting calls about it and --
21|| about it and whether it's up for sale?
22| A It's primarily e-mails and --
23] Q E-mails | neant.
24| A Yeah. And all the e-mails | redirect to you.
25| Q Thank you.
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Just to clarify the record, M. Nelson, at sone point
during M ke Enke's control of the domain nane, he did have
some ad or parking sites up. |Is that your recollection?
A Yes. He actually had a GoDaddy reseller hosting account
that he pointed servers.comto hoping to generate, | guess,
hosti ng sal es.

Q And it was a fairly basic package, though --

A Yes.

Q -- that you can purchase sort of pre-arrange with
GoDaddy?

A Right. | think it's, like, ninety-nine dollars a nonth

to have this reseller package.

Q Ckay. And prior to Sedo being enployed, | nean did
anyone ever make an offer to Ondova to purchase servers. conf
A No.

Q Ckay. O M. Enke?

A Not that |'maware of or M. Enke.

Q You heard M. Baron tal k about possibly devel opi ng this,
do you have any idea what it would cost to develop this domain
name to make it value to go maturely greater than 300, 000
dol I ars?

A | would say it's going to be in the half-mllion dollar
range. And a lot of the tines the way donain nanes are priced
that are fully-devel oped out are -- it's based on nultiple of

earnings. And so it's two years, three years multiple
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earnings is how you would turn around and flip that domain
nanme when it's ready to sell. So if you wanted to generate
two mllion dollars a year, you had to put sone effort to get
t here.

MR COCHELL: Objection. Mve to strike. Lack of
f oundat i on.

THE COURT: COverrul ed.

MR. COCHELL: Also, he's not an expert under Rule
702.

THE COURT: COverrul ed.
Q Does the Ondova estate have the funds to develop this Wb
site?
A No.
Q Do you know of anyone that would do it for free based on
the prom se of a future share of the sales price?
A | don't know of anybody's nane. | think a statenent
Baron made could be interpreted that you could find sonebody
and there m ght be some joint venture opportunities out there
to devel op the name w thout any upfront costs but |I'm not
aware of it and I haven't ever done any deals |ike that.
Q Under stand. Have you been follow ng the pricing on
domai n names, M. Nel son?
A Yes.
Q And you follow that pretty closely, don't you?
A Yes.
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Q There was a sort of a dip in pricing probably in 2011 or
2012 after server.comsold. |Is that a fair statenent?

MR COCHELL: (Objection. Lack of foundation.

THE COURT: COverrul ed.
A Yes, sir. | did notice.
Q How are domain nane prices this year for 2013?

MR COCHELL: (Objection. Lack of foundation.

THE COURT: COverrul ed.
A It seens |like conpared to the |ast couple years, the
prices for six and seven -- or six-digit and seven-digit nanmes
have gone up

MR URBANIK: 1'll pass the w tness, Your Honor.

THE COURT: Al right. Cross?

MR COCHELL: Yes, Your Honor.
CROSS- EXAM NATI ON
BY MR COCHELL:
Q M. Nelson, if | understand it correctly, is it fair to
say that registrant information -- how did you access the
regi strant information that you were referring to earlier in
your testinony?
A Through a -- there's software called a -- a site called
Domai nTool s and they have a Whois history and it pretty mnuch
identifies changes in the record itself over tine whether it's
a paynent update or a change in registrar or change in

regi strant or a change in just technical informational record

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escri bers. net

000831




CEss03:38764 8414 Do hisited 09/F3I¢d 1 FAléied 0BAR/ P13 hBBAs PRgeHITRBof

© 00 N oo o A~ w NP

N RN NN NN R PR R R R R R R R
O D W N B O © O N o 00 M W N B O

230
Danmon Nel son - Cross 170
put -- puts little points in there but | did go back to | ook

at dates around the petition date to discover that there was

Ckay. And when did you | ook this up?

| would say it was prior to the Enke case.

a -- the Wois record actual states Conpana, LLC
Q Ckay. And did you print that out?

A Yes.

Q Did you bring that with you today?

A No, sir.

Q Al'l right.

A lt's -- | did e-mail it to M. U banik

Q

A

Q

Ckay. And so -- and this Wiois information, is it who
has it registered or isn't there a distinction between who is
the registrant and who is the owner of the information?

A If you' re asking does the records reflect the difference
bet ween a regi strant and an owner?

Q Yes.

A The records do not reflect that. It is the registrar and
regi strant and adm n and techni cal support infornmation.

Q But isn't there a difference between soneone who
registers it and soneone who actually owns the domai n?

A Coul d be. Sonetimes.

Q Ckay. Is it fair to say that Domai nTools is not the
authoritative site for determ ning registration or ownership?

A Dormai nTool s, | suspect, pulls fromthe sanme information
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1 everybody el se does as a Woi s-regi stered.
2/ Q But you don't know that one way or the other. Is that
3|| correct?
41 A f 1 --
5/| Q You suspect it but you don't really know. Is that
6|| correct?
7 A -- if I"'mpulling Wwis information, | typically go to
8| GoDaddy or | go to Hostskater and | can | ook up information.
9| DonainTools gives me the ability to | ook back in tine over
10|| Whois information that GoDaddy doesn't provide that service.
11| Hostskater doesn't provide that service. This is --
12 | DomainTools is the only one |I've |ooked at. |'ve done this a
13| lot of tines is ook at history and domai n nanes.
14| Q Ckay. But I'm-- so |I'masking you what you did based on
15| your -- when you testified earlier that you | ooked at who
16| owned -- who is the registrant on the date of the petition --
17 MR URBAN K: Judge. Asked and answer ed.
18 MR COCHELL: Ckay.
19 THE COURT: Sust ai ned.
20| Q And -- but what |I'masking, sir, is what did you
21| actually -- so if you | ooked at Donai nTools, | mean if
22 || Domai nTools -- | guess your testinmony is a little unclear.
23 What is it that Donmai nTools actually provides and how do
24| you -- why is that reliable?
25| A It --
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MR URBAN K: Past objection. Asked and answered.
H's answer is --

THE COURT: Overruled. Go ahead.
A Ckay. It pulls froma database that has -- it says
regi strar: and then a bunch of nanmes. Registrant: Conpana,
LLC. It has the sane format that GoDaddy or Hostskater has in
delivering the information.
Q Ckay. And does ICANN, isn't |ICANN the conmpany that is
the conpany that maintains registrations and is the authority
on registrations?
A They keep a Whois record and | don't have access to
| CANN s Whoi s record.
Q Ckay. So you're going to someone who has a different
dat abase but -- right? Domain nanes -- DonainTools is not --
does not kick in -- they don't share off of ICANN, right?
A | don't know that.
Q Ckay. And you don't know if their information is
reliabl e because they are not the authority on registrations.
ICANN is the authority on registration. Right?
A Vell, | didn't know | was going to ask -- be asked about
Doneai nTool s where they provide the information but | suspect
they're actually pulling it from | CANN s database.
Q Ckay. So --
A Me, as a registrar right now, I cannot access it. 1'man

end user.
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MR. COCHELL: W nove to strike that testinobny as --
THE COURT: Overrul ed.
MR COCHELL: -- nere suspicion
THE COURT: COverrul ed.
Q Okay. And what dates was Conpana listed as registrant to
servers. conf?
A | pulled -- | can't recall exactly the nunber of records
| pulled that I know of but | pulled nore than a few and | ess
than a dozen during certain time periods around the
2009- 2010 - -
Q And you don't have any of those records with you today.
Ri ght ?
A | did not bring themwith me. | can access them and
deliver themto the Court if need be.
Q Ckay.
MR URBANIK: Objection, Your Honor. 1'd like to
just point to the Court sonething that may shortcut this.
The Court's findings and concl usions entered on
Cct ober 18th, 2011 in the adversary identifies who the
regi strar was of the domain nane. It was Ondova registered
t he name in 2002, paragraph 4, that's what the Court's
findings were after a very lengthy trial with M. Enke
That's the sanme -- this order also provides the Servers, Inc.
entity was created by Conrad Herring on August 10th, 2009 and

these are the findings in the case -- while the case at this
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poi nt .
None of the appeals contested these findings. 1In
fact -- and M. Baron did not appear in this adversary, didn't
intervene. And furthernore, and in his appeal to the district
court, there was no -- M. Schepps did include the record when

he appealed the ruling in the district court. Judge Furgeson

deni ed the appeal of M. Schepps in January 2013 as noot. So

there's no factual -- there's no party, including M. Baron,

contesting the facts that Ondova was a registrar. The hearing
was before the Court at docket 130 and that is hearing nunber
11-03181.

THE COURT: Al

right. | overrule the objection.

You can continue to question himon this but it seens |ike

we're repeating the sane question in different ways so --

MR, COCHELL: Yes, Your Honor.
THE COURT: -- hurry al ong.
MR, COCHELL: Yes, Your Honor.

BY MR COCHELL:
Q Al

you prepped but you never did deals simlar to the kind that

right. Now, you never did deals, | think -- well,
M. Baron was suggesting that there be -- that you could do
sone sort of arrangement with an investnent conpany that woul d
take a percentage of revenues or profits in exchange for
devel oping a Wb site. You never did anything |ike that?

A | have not done that. No, sir.
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Q And you never | ooked to do anything |like that before.
Correct? You never tried to find people who woul d do that
sort of a deal ?

And when was that?

Q Yes or no.

A --inny --

Q Can you answer that yes or no?
A Yes, | have | ooked.

Q Ckay.

A But | --

Q

A

Probably in the |last couple years | do have domain nanes
that | own that | had sought out joint venture arrangenents
and | didn't like the terns of the deal so | didn't pursue

t hose anynore.

Q Ckay. And were they domain nanes that had a 300,000 to 1
mllion dollar value to then?

A Not as a parked site. No.

Q No. kay. So the answer to ny question, then, is you
never tried to do a deal of this kind of nagnitude on the
ternms of devel opment in exchange for a percentage of revenues
or profits. Is that correct? You' ve never done that?

A No.

Q Ckay. Now, there has been an increase in the value of --

based on your testinony of an offer of 100,000 dollars two
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years ago through Sedo to now an offer of 300,000. Correct?
A That's correct.

Q That's an increase in value of on the average of 100, 000
a year. Right? Ooviously.

A Yeah. | guess --

Q It's not a trick question

A Yeah.

Q And so ny question, sir, is -- and that's with a Wb site
that's relatively undevel oped. Right?

A Yeah, it's true.

Q Ckay. So the real value of this Wb site likely with
devel opnment is quite substantial particularly if there was a
sal e of server.comfor 770,000 just a couple years ago?

A Well, the sale four years ago for 770,000, the domain
name is still blank. There's nothing -- nobody's devel oped
anything. So | don't know the reason why it's still blank but
| would anticipate that if it was worth devel oping they would
have probably spent some nmoney in a four year period.

As it stands right now, | don't believe we have any noney
in the bankruptcy trustee account to develop out this domain
name to make it nore valuable than what it is as a parked
domai n.

Q Ckay. And, of course, nobody's |looked into it, into that
avenue to increase the value of the assets so that it could be

sold at a much higher price, generate a ot nore incone in a
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Chapter 11 estate. Right?
A For a joint venture agreenment, no.
Q Ckay.
A | have not done that.
Q

All right. One nonent.

MR COCHELL: That's all the questions we have.

Thank you, Your Honor.

THE COURT: Al right. Any redirect?

REDI RECT EXAM NATI ON
BY MR URBAN K:

Q M. Nelson, as part of your exam nation of the name for

the trustee, did you |ook into who was paying the yearly

renewal fees for servers.con?
MR. COCHELL: Objection. Hearsay.
THE COURT: Overrul ed.

A Ondova Limted was paying the renewal s and we' re paying

themright now t hrough GoDaddy.

Q D d you | ook back to see how | ong Ondova had been payi ng

the renewal s for servers?
MR. COCHELL: Objection. Hearsay.
THE COURT: Overrul ed.

A As long as | was manager of Ondova Limted it was paying

the renewal s.

Q Ckay. Thank you.

MR URBANIK: That's all the questions I
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THE COURT: Al right. Any recross on that redirect?

MR. COCHELL: No, Your Honor. Thank you.

THE COURT: Al right. Thank you, M. Nel son
You' re excused.

Al'l right. Any other evidence fromthe trustee?

MR. URBANI K:  No, Your Honor.

THE COURT: Al right. Trustee rests.

Does M. Baron have any additional evidence?

MR, COCHELL: No, Your Honor.

THE COURT: Al right. 1'Il hear closing argunents
very briefly, please.

MR. URBANI K:  Your Honor, we enpl oyed Sedo pursuant
to an order on October 7th, 2011 to sell the donain nanme and
their highest offer is 100,000 dollars. W term nated Sedo on
Sept enber 13th, 2012 and since then we have narketed the nane
on our own and we now have the offer for 300,000 dollars. No
one here has shown us, at least, a legitinmte argunent
regarding any flaw or problemw th our sale process or sale
procedures. W have a willing -- a ready and abl e buyer to go
forward on a purchase who has 40,000 dollars of earnest noney
and we feel that the sale procedures are reasonable and
appropriate and designed to maxi m ze the value of the donain
name. They are very consistent, if not even -- nmaybe nore
generous than the sal e procedures approved in nmany ot her

bankrupt cy cases.
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So | know the judge, you wanted us to focus on the
nerits of the sale notion and then M. Baron's ownership of
the domain name. Nothing M. Baron hinself raised regarding
problems | thought was a basis to not approve the sale
procedures we have heard. Nothing from M. Baron has shown
that he's nmade any efforts to sell donmain nanes or has any
legitimate reason to oppose it although he keeps referencing
the receiver's efforts to sell domain nanes in 2012. W're
only selling one nanme, not 154 -- 153,000 nanes.

Regarding M. Baron's -- so with respect to the sale
procedures, we would ask the Court to approve the sale
procedures as reasonable and in the trustee's business
judgnment and al so approve the finding of XBT as a good faith
pur chaser of value and that the Court shorten the fourteen-day
stay period under Rule 6004.

Wth respect to M. Baron's ownership of the donain
name, Ondova was clearly insolvent. It was in the zone of
i nsol vency because of that agreement with M ke Enke was nearly
three weeks before Ondova filed. There's already a
presunption of insolvency. The Court can take judicial notice
of the clains register in the Ondova case. The Court can take
judicial notice of the -- of the fact that M. Baron did not
object to the sale in 2011. The Court can take notice that
M. Baron took no steps to intervene in the adversary of M ke

Enke. There's not been any stay of the order approving the
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sale in 2011. Not been any order staying M. Baron's persona
bankruptcy case. So regarding Baron's claimon ownership,
those are sone the things the Court can | ook at.

There's not been any evidence that M. Baron provided
any consideration through Ondova to get the benefit of that
reversionary interest. There's no evidence that M. Baron
took any efforts to get a perfected security interest or lien
i n the donmain nane.

M. Baron is an officer of Ondova; he was a sole
officer so he was an insider. He says he paid attorneys' fees
to Ondova to fight M. Enke but there's no evidence of any
attorneys' fees. As an insider, there's a sort of an
addi tional hurdle that M. Baron would have to show t hat
sonehow this transacti on where he got a reversionary interest
was fair and reasonable and for consideration.

M. Baron could not recall any other officer of
Ondova | et al one another founder. He did not know who owned
the stock of Ondova. And in the event that sonehow M.
Baron's cl ai magainst Servers, Inc. vested, | think Ondova
woul d then have anot her claimagainst M. Baron for breach of
fiduciary duty because we saw absolutely no legitimte reason
t oday why Baron should get a reversionary interest in the
domai n nanme servers.com And those are just the facts or
reasons, Judge. (Cbviously, Section 549 is applicable here.

This was a post-Ondova petition transaction.
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W have fully briefed ipso facto clauses in the
appeal before Judge Furgeson not yet in the Fifth Grcuit but
this is clearly an unenforceable ipso facto clause in
connection with Ondova. And, in fact, | don't have the site
right here at the podiumbut in the Lehman Brothers case where
there were businesses that all over the map courts found that
t hese provisions that were triggered on the insolvency are
sinply unenforceable. And ipso facto clauses have a very
broad | ongst andi ng history.

So not even having briefed i pso facto, we believe
that under 549, under all the factual bases here and al so the
Court's power to sell the name under 363, there's really no
reason to hold up this sale.

This offer is a very, very good offer. Qur sale
procedures are designed to bring in buyers. M. Nelson didn't
say this but there's sort of a different -- there's a
different el enent when you put an ad in that says we have a
buyer and we're going to sell it and the hearing is this date.
That brings people to the table nore than having a Sedo broker
call somebody and say, oh, they're going to sell the name.

When you have a bankruptcy auction | do believe that
busi nesses pay nore attention to them they see that that nane
is finally going to go after all these years of being in play
and in controversy and we may obtain a buyer, a big industry

pl ayer, to purchase this nane where it's sinply a broker
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calling or seeing the blue page woul d not achi eve that sane
result.

So we may get the prices that M. Baron was tal king
about or at least inplied ina filing wwth the Fifth Grecuit,
so for all of the reasons -- | know I'mtal king fast, Your
Honor -- we don't think there was any evidence presented by
M. Baron today that would in any way be inconsistent with
this Court's approving our sale notion, our sale procedures.
If the Court approves the notions, we will coordinate with
Traci Davis on the followup hearing date. But as | stated on
the record earlier, it's a thirty-day marketing period with a
fixed date for the qualified bidder, a fixed date for the
auction. W will put all that in the notice.

You didn't ask any questions for buyers' counsel;
he's on the phone and he can answer any questions the Court
has regarding the qual -- they're ready, willing and able to
cl ose on the purchase. It's probably maybe appropriate to do
that today while we're all here

And then finally, I would ask the Court to nmaybe re-
| ook at the findings and conclusions fromthe Enke adversary
whi ch was hotly contested. The Court did nake a | ot of
findi ngs based on evidence about ownership and who did what
and | think I cited Docket 130, no one appeal ed the facts of
what happened in Ondova and M. Baron didn't intervene. M.

Baron didn't file a notion, he didn't object to the sale of
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the nanme in 2011.

And, Your Honor, |'m probably beating -- take up the
Court's time but I"'mstill very certain that this -- M.
Baron's standing is suspect in light of M. Litzler being his
trustee and a | ack of showi ng of any pecuniary interest in his
personal case that he woul d have any standi ng today.

So I'mjust going to close on that note, Your Honor,
but we woul d ask the Court to approve the notion for all of
the reasons that | just went through and |I'm happy to answer
any questions or go into anything in nore detail.

THE COURT: Al right. Not at this tine.

MR URBANI K: Ckay. Thank you.

THE COURT: Thank you. M. MCullough, briefly.

MR MCCULLQUGH: Yes, Your Honor.

| guess recogni zing the agreenent that we have wth

the Ondova estate that with the -- ownership doesn't need to
be decided today. | think you can sell it subject to a bona
fide dispute. | think that's well within the Court's power to

do and | think the Court should do and then we can just
resol ve these issues once the proceeds cone in.

THE COURT: Thank you. All right. M. Cochell?

MR COCHELL: Yes, Your Honor.

Your Honor, we think that the Enke settl enent
agreenent did create a fundamental change in the ownership of

the company. It went to Servers, Inc. and then Ondova's
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owner shi p becane that of a stockholder not entitled to the
underlying assets on demand. And so that is very fundanmental .
And then when there's the order of receivership, we believe,
al so that the ownership reverted to M. Baron and M. Enke.

W think there was consideration for that as shown by
M. Baron's testinony that yes he did pay attorneys' fees
personally for the litigation, that he had clains that he
conprom sed --

THE COURT: Ckay. What's the real -- | didn't get
any evidence other than he thinks he paid some attorneys
f ees.

MR COCHELL: Right.

THE COURT: | didn't get any evidence of what clains
and what | awsuits.

MR COCHELL: Right.

THE COURT: He personally asserted agai nst Enke.

MR COCHELL: Right. And, Your Honor --

THE COURT: | said at the beginning of today | wanted
evi dence.

MR COCHELL: Right.

THE COURT: \Where's ny evidence?

MR COCHELL: Well, you said at the beginning of
today, that's correct, and the evidence is in the possession
of the receiver and of M. Schepps who has refused to give it

to us. So that's where the evidence is.
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M. Baron has been in receivership. He hasn't had
t hese docunents. He --

THE COURT: First of all, the lawsuits are a matter
of public record.

MR. COCHELL: Right.

THE COURT: You're an attorney and you know how to

get answers,

counterclains, et cetera, et cetera.

MR COCHELL: Right.

THE COURT: Ckay. Nobody's hol ding that information
host age.

MR COCHELL: Right.

THE COURT: Ckay. So you had the ability, you had
the tine, | have no informati on about what clains have been
asserted, and you quote several l|lawsuits Enke filed agai nst
Conpana. And you're telling me M. Baron had no ability to
retrieve records of what | egal fees he may have personally
paid in connection with Ondova -- Servers litigation against
M. Enke.

MR COCHELL: Well, how could he?

THE COURT: How --
MR, COCHELL:
THE COURT: Ckay.
MR, COCHELL: |
THE COURT: Ckay.

Baron had in that tine period?

eScri bers,

oper ati ons@scri bers. net |

He doesn't have copies of them

nmean the recei vers never --

How many bank accounts has M.

That's a very sinple question.
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MR COCHELL: All right.
THE COURT: The answer is what?
MR. COCHELL: | don't know the answer.
THE COURT: You have the ability to get the answer to

get that question.

You could go to the bank --

MR. COCHELL: Yes.

THE COURT: -- and get copies of these records. Wat
am| mssing? Wat are you m ssing?

MR COCHELL: What you're mssing is that M. Baron

does not have unlimted resources.

H s resources are in the

hands of other people and have been for many years.

The

ability to go out and spend a couple thousand dollars is not
his to enjoy at this point in time and that's just a fact of
life. And |lawers who step in and try and hel p himdon't have
unlimted time and resources.

So ny basic thesis -- ny basic argunent earlier today
| think still stands that this determ ning ownership is really
properly the subject of an adversary action. He's asserted

it. He has a right to discover. W came in w thout any

docunments, so did M. Baron and that's the point of that

cross-examnation. He didn't bring it with him

THE COURT: Whose burden is it under --

MR MCCULLOUGH: There was no right to discovery,

Your Honor.

THE COURT: Tell nme this, whose burden is it under
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MR. COCHELL: Well, | think the burden initially is
on the trustee to cone forward and show that it's a proper
sal e.

THE COURT: Keep goi ng.

MR COCHELL: And | think the burden also is on the
trustee when he files an adversary action

THE COURT: Ckay. |'mgoing to answer ny own
questi on.

MR, COCHELL: Yes, Your Honor.

THE COURT: 363(p), "In any hearing under this
section,” okay, in any hearing under Section 363 of the
Bankrupt cy Code regarding potential sale of assets, "the
trustee has the burden of proof on the issue of adequate
protection; and (2) the entity asserting an interest in
property has the burden of proof on the issue of the validity,
priority, or extent of such interest.” There's the answer to
ny question.

MR COCHELL: All right.

THE COURT: Your client who is asserting an interest
in the domai n name servers.com has the burden of proof on the
validity, priority or extent of his interest.

MR COCHELL: And what we're saying is that --

THE COURT: There is ny evidence.

MR, COCHELL: Your evidence is subject to discovery.
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W haven't had discovery. And you cannot -- you --

THE COURT: What evidence is subject only to
di scovery?

MR. COCHELL: Evidence of the by-laws, the corporate
m nutes, the stock certificates, the ownership of the conpany,
t he course of conduct of the company, correspondence as to
what the intention of the party --

THE COURT: What is that going to tell ne?

MR COCHELL: It would --

THE COURT: What is that going to tell ne about the
owner shi p of servers. conf

MR, COCHELL: | think it would have a lot to do with
t he agreenment regarding to servers.com | think -- you were
aski ng, people were asking what --

THE COURT: Your whole argunent, is it not, is that
par agraph 4, section 4 of the July 6, 2009 settlenent
agreenent operated here such that when this Court appointed
M. Sherman receiver to sell the name sonehow that created a
situation where Jeff Baron owned fifty percent of the nane,
servers.com Isn't that you whol e argunent? And what
di scovery is going to shed light on that interpretation?

MR COCHELL: Well, Your Honor, I'mnot going to

qui bble with you. | think that --
THE COURT: |'mjust asking the question
MR COCHELL: -- part of it is --
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THE COURT: What evidence could you get in discovery
that would shed Iight on the neaning of this section 4?

MR COCHELL: Well, part of it would be to have
peopl e who actual ly provide docunents to ne before the hearing
and people who will give ne information prior to the hearing,
that's called discovery. You knowthat. And --

THE COURT: D d you serve discovery --

MR COCHELL: Your Honor, no, | didn't. And the
reality is that we have limted resources and tine to do this
stuff. And the Court -- | mean all we can do is what we can
do. You may find fault with the | awering, with the facts,
that's fine, but all I'"msaying to Your Honor is that we're
not comng here to pull the wool over your eyes or anything
li ke this but we don't have the information in our possession,
we don't have the resources to go after it on our own and
that's where it stands.

And again, | sincerely believe that in this sort of a
case on a sale determ ning the ownership requires an adversary
hearing. And | -- I'mnot a bankruptcy specialist. [|'mnot
going to argue the point with you because --

THE COURT: Is there a reason why you haven't filed

such an adversary proceedi ng?

MR COCHELL: Well, I just -- | just got into this on
this aspect of it, Your Honor. | was asked to file the
obj ections a bit before they were due. So no, | haven't. W
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can file an adversary action but it seenms to ne that if they
had that issue they should have filed it but that's just --

THE COURT: They don't think there's an issue.

MR, COCHELL: Ckay.

THE COURT: They think 1've litigated this.

MR COCHELL: Al right. And then there's also this
little detail of everything being on appeal and there is this
appeal before the Fifth Crcuit on this very sane issue and
there is this case | aw whether --

THE COURT: Isn't that in a noot that's still --

MR, COCHELL: | don't think so, Your Honor.

THE COURT: How could it not be noot?

MR, COCHELL: Because it's still live and it's stil
being litigated.

THE COURT: \Woa, whoa, whoa.

MR, COCHELL: That's why.

THE COURT: \Woa, whoa. The notion was a notion to
enpl oy Sedo as a broker and then a notion to sell servers.com
to the retention of Sedo. That's expired. That relief is no
| onger being sought. How could that appeal possibly not be
nmoot ?

MR, COCHELL: | don't know, Your Honor.

THE COURT: Who's pursing that appeal ?

MR COCHELL: It's been dormant and | substituted in

for Gary Schepps recently.
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THE COURT: Do you think you have an obligation as an
officer of the court to let the Fifth Grcuit know that that's
a noot appeal ?

MR COCHELL: And --

THE COURT: That's a question, yes or no?

MR COCHELL: Yes, | do.

THE COURT: Ckay. Are you going to let them know
tonorrow, this afternoon?

MR COCHELL: 1'mgoing to |let them know after
review the briefs and verify the representati ons nmade in
court. It may be that you're absolutely right and if you are
| will do exactly what | believe should be done and if it's
noot then | will advise the Court and file a suggestion of
nmoot ness.

THE COURT: How could it now be noot?

MR COCHELL: | don't know but M. Urbani k and
haven't discussed it. The first time this was raised was j ust
during the course of this hearing and the nootness issue
wasn't raised to me before.

Al so, Your Honor, | don't know if you' re aware of
this but Judge O Connor has established a briefing schedul e
only involuntary.

THE COURT: W law clerk let ne know this norning --

MR COCHELL: All right.

THE COURT: -- when you all were unaware.
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MR, COCHELL
THE COURT:

17th for a response
MR, COCHELL
THE COURT:

and the reply deadl

| don't think he set
MR, COCHELL
THE COURT:
MR, COCHELL
THE COURT:
MR. COCHELL
THE COURT:
MR, COCHELL
THE COURT:

were you getting up?

230
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: Al right. Gkay.

So you set a deadline of what, Septenber
. Right.

-- to your notion for stay pendi ng appea
ne, I think it's Septenber 25th and he --
oral argunents.

: That's correct.

District judges often don't do that.

: That's correct, Your Honor

No stay pending appeal .

. Right.

Anyt hi ng el se?

: That's it.

Ckay. I'mjust looking at -- I'msorry;

|'ve really heard enough.

MR URBANIK: 1'm going nention sonething, Your

Honor. | believe M
this Court was staye
If the Court wants t
court was in any way
district court, mayb
Thur sday or sonethin

filing of an appea

. Cochell nmentioned earlier that maybe

d from proceedi ng under the Giggs case.

oinvite a letter brief on whether this
stayed because of what's happening in the

e M. Cochell could do a letter brief by

g. W totally disagree. | nean the

doesn't state much or anything. So any

ar -- | mean | guarantee you they will appeal what you do
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today. There will be an appeal. However you rule, M. Baron
wll order -- wll have a |lawer that is paying to hire

Cochel |, Schepps as to those appeals for M. Baron's entities.
They' || appeal your order and | just think maybe letter briefs
show ng some of these argunents that M. Cochell is making

m ght be appropriate. | don't believe the Giggs case

controls this Court's proceeding today and | don't believe he
can overcone the standing issue vis-a-vis M. Litzler under
many cases including Judge Lindsay's case that | nentioned
earlier. So that's a suggestion. [1'll sit back down.

THE COURT: Ckay. | get fixated on a lot of things
during hearings and sonetines ny law clerk and | are
exchangi ng notes and | ooking at randomthings on the docket.
Just FYI, 1'Il share one little tidbit. | had asked her to
| ook at was the ownership interest of Servers, Inc. -- was the
fifty-percent equity ownership that Ondova had in Servers,
Inc., was it listed in the Ondova bankruptcy schedules. You
know, we had tal ked about the settlenent agreenent dated July
6, 2009, we tal ked about this ad nauseumtoday, Trustee's
Exhibit 1, we've tal ked about how that was two weeks --
actual ly, twenty-one days before Ondova fil ed bankruptcy, and
it looked like it contenplated Servers, Inc. would be forned.
It wasn't quite formed yet, was it forned yet, M. Baron
didn't quite know, he -- but he thinks maybe it was fornmed a

few days after this agreenent but then he really didn't know.
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But | think the point is the position of -- | think
the position of M. Baron has consistently been that Ondova
canme into the bankruptcy case with a fifty-percent ownership
in Servers, Inc. and then he thinks, when | appointed
M. Sherman, the receiver, with authority to sell severs.com
that neant all of a sudden he had an interest in fifty percent
of the domain nane.

Be that as it may, the fifty-percent ownership
interest in Servers, Inc. did not specifically appear in
Ondova' s Schedul e B, signed under penalty of perjury. 1In the
question on Schedule B that does ask about stock interest,
equity interest, other kinds of interest, there was a zero
dol I ar anmount put on the schedul e, not specifically Servers,
Inc. zero value; it was just zero for any stock or equity
interest the estate m ght have.

| don't know what | should infer fromthat, but the
facts are what they are, and | don't think there's any dispute
that the settlenent agreenent was signed on July 6, 2009. And
on July 27th, 2009 the Ondova bankruptcy estate owned fifty
percent of sone entity that had been forned, or was to be
formed, to hold the nane servers.com And | don't think
there's any di spute that Ondova has paid the registration fees
and any ot her expenses associ ated with ownership of this nane
for many years.

|'mjust going to also throw out there that when the
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Court ruled in the Enke litigation in October 2011, Court
really didn't see any relevance in section 4 of the July 6,
2009 settlenment agreenent. The provisions that this Court
t hought were nost relevant were section 2 of the settlenent
agreenment and section 6 of the settlenment agreenent. Section
2 put certain obligations on M. Enke to devel op a business
plan for servers.comto consult with Ondova regarding that
busi ness plan, to design, develop an Internet Wb site, to use
servers.com which would be a sales and marketing platformfor
t he busi ness, and he would use his best efforts to devel op
that Web site in a reasonable anount of tinme, and et cetera,
et cetera, other obligations regardi ng devel opnent and
capitalizing on that nane.

And then -- and then -- that was paragraph 2.
Paragraph 6 was, if the parties couldn't agree on whether
Enke' s managenent is maxim zing the value of servers.com the
parties may seek any one of the following renedies: 1, 2, 3,
that -- item2, any one of these renedi es could be sought.
[tem nunber 2, one party may buy out the other party for a
specified price and/or, based on the best effort to attenpt to
find a buyer -- okay, I'msorry; it was paragraph 1 remnedy
that was relevant here: The parties may seek to sell the
busi ness and/ or domai n name and di vide the revenues equally.

So the litigation that this Court had was asking this
Court for declaratory judgnent that M. Enke had not fulfilled
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hi s obligations under Section 2 to devel op the name. Court
found he hadn't fulfilled his obligations to devel op the nane.
And then the Court was asked to enter a declaratory judgnent
t hat paragraph 6 kicked in, since the parties hadn't agreed on
how he was goi ng to nmanage and use the nane, and, pursuant to
par agraph 6, a party could seek to sell the domain nane.
Court declared that provision did apply, so therefore Ondova,
one of the parties to the settlenent agreenent, could seek to
sell the business. And as a nechanic for acconplishing that,
| appointed M. Sherman to essentially be a receiver of that
nanme to sell and market.

Now, |I'mtelling you right now | do not think
paragraph 4 really was triggered by that series of events.
There wasn't a technical insolvency or receivership or other
default of the conpany Servers, Inc. to trigger reversion of
the name to Jeff Baron and M ke Enke jointly and equally. The
Court was again declaring section 2 of the agreenment violated
by Enke, and section 6 of the agreement triggered so that
Ondova could force a sale of the domain nane. And because we
had the uni que situation of one party being in bankruptcy and
havi ng a bankruptcy trustee who was uni quely experienced with
selling assets, it nade sense to essentially nmake hima
receiver of the nanme so that he could sell and market it. It
wasn't really the equivalent of a receivership over Servers,

I nc.

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escri bers. net

000858




CEss03:3876484f18 Do hisited 09/F3I¢d 1 FAléied 0BAR/ P12 hBBAS PRgeHI1BF00f

© 00 N oo o A~ w NP

N RN NN NN R PR R R R R R R R
O D W N B O © O N o 00 M W N B O

230

Rul i ng 197

But even if paragraph 4 was triggered, again we have
this issue of a post-petition transfer of property of the
Ondova estate to the sharehol der. W have Section 549 of the
Bankruptcy Code that |I'mnot sure such a transfer would be
consistent wth. But even nore problematic, we have an
agreenent that was entered into on the eve of Ondova's
bankruptcy, three weeks before Ondova's bankruptcy, that
created this reversionary interest in Jeff Baron, and there's
no evi dence of what consideration he m ght have given as
reasonabl y equi val ent value; just his testinony that naybe he
paid | egal fees -- he's not sure how nuch -- maybe he paid
sone | egal fees of Ondova associated with the Enke litigation,
and maybe he asserted clainms personally against M. Enke, but
we don't have any evidence of that.

All this to say the best thing we have here, the nobst
we have here in favor of M. Baron, is sone argunent of a bona
fide dispute with regard to the ownership of the nane. He had
t he burden under 363(p) to show that, and really that's just
relevant to then determine if there is a sale of the asset, if
we have to provide adequate protection of his interest that's
in boda fide dispute.

On bal ance, what this all neans is there is authority
under 363(b), (f) and (p) for the trustee to attenpt to sel
t he domai n name servers.com Again, at best, there is an

interest in Baron that is subject to a bona fide dispute, and
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363(f) provides that the trustee can sell an asset as to which
there's sone bona fide dispute; it's just a matter of any
Interest, any clains against the assets attach to the
proceeds, to the sane extent they have validity against the
actual asset. And |later we can sort out who gets the
proceeds.

So there is authority under 363(b) and (f) to approve
a potential sale. The Court |ooks at is there an exercise of
reasonabl e busi ness judgnent here by the trustee in wanting to
enter into the sale procedures, is there a sound busi ness
justification, and the Court finds yes on both counts. |
think there is no other option with regard to this asset that
m ght maxim ze value for all parties-in-interest; there is not
the noney to potentially develop the nane; there has not been
a viable conmpeting option presented to the Court for a
potential joint venture; et cetera. Mreover, the trustee has
made attenpts to sell this asset in the past, and this is the
best offer, the one from XBT, that has been presented to him
thus far.

So | am approving XBT as a stal ki ng-horse bi dder at
t he proposed offer price of 300,000 dollars. The Court wll
approve these proposed bid procedures for there to be a
thirty-day marketing period. There shall be a bid deadline
that will be at least thirty days after notice of the sale has

been provided by the trustee. After the bid deadline, if
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1| there are conmpeting qualified bidders, the trustee shal

2| conduct an auction; I'mthinking an auction sonmewhere in the

3| neighborhood of five days after the bid deadline would be

4| appropriate. The required topping bid wuld be 300,000 --

5|/ 330,000 dollars, with a 40,000-dol |l ar deposit and evi dence of

6| financial wherewithal to be provided to the trustee.

7| Subsequent bidding wll be in mninmmincrenments of 10, 000

8|| dollars.

9 The Court does approve a breakup fee to XBT if it is
10|/ not the ultimte w nning bidder, of 20,000 dollars, and the
11| Court is only approving that at this tine. Any request to
12| increase that would have to be nmade by a subsequent notion
13 W will have a sale hearing at which the Court w |
14| hear reports of the auction process and wi |l consider approval
15| of either the XBT 300, 000-dollar bid or a higher and better
16 | offer if any is received.

17 And we'll do that sale hearing, M. Urbanik, | would

18 | say, at least three days after the auction. So why don't you,

19| | guess, followup with Ms. Davis separately and work

20 || backwards.

21 MR. URBANI K:  Yes.

22 THE COURT: Again, at least a thirty-day marketing

23|| period after your notice goes out, and then a bid deadline at

24| least thirty days after, and then an auction at |east five

25| days after, and then a hearing at |east three days after.
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Al right. Anything el se?

Al right, well, I hope you will have an answer from
Judge O Connor sonetime in |ate Septenber/early October on
whet her there is going to be a stay pendi ng appeal .
O herw se, you're certainly all welcone to submt any briefing
you want on this issue, but | thought I learned in |aw schoo
that if a party didn't have a stay pendi ng appeal on an order,
t hat everyone could go forward and rely upon and act on the
order. So that's why | continue to go forward in the Baron
I nvoluntary case as well as in the Ondova case where there're
specific orders that have been appeal ed.

All right, we'll look for your order, M. --

MR. URBAN K:  Thank you, Judge.

THE COURT: -- Urbani k.

(Wher eupon t hese proceedi ngs were concluded at 5:11 PM
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Motion of Daniel J. Sherman to strike the

Bar on obj ection, overrul ed.

XBT is approved as a stal ki ng-horse bidder at
t he proposed offer price of 300,000 dollars.
The proposed bid procedures are approved.
There will be a thirty-day marketing period.
There shall be a bid deadline that will be at
| east thirty days after notice of the sale
has been provi ded by the trustee.

After the bid deadline, if there are
conpeting qualified bidders, the trustee
shal | conduct an auction, at which the
required topping bid would be $330, 000,

with a $40, 000-dol | ar deposit and evi dence

of financial wherewithal to be provided

to the trustee. Subsequent bidding wll

be in mnimumincrenents of $10, 000.

Breakup fee of $20,000 to XBT if it is not

the ultimate wi nning bidder, is approved.
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Suite 580
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U.S. BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

ENTERED

TAWANA C. MARSHALL, CLERK
THE DATE OF ENTRY IS
ON THE COURT'SDOCKET

Thefollowing constitutesthe ruling of the court and hasthe force and effect therein described.

£ fonfe -
Signed September 20, 2013 %M) &

United States Bankluuptc&’/Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

Inre:

Case No. 09-34784-SGJ
(Chapter 11)

ONDOVA LIMITED COMPANY,

[972X272X770X%72X070}

Debtor.

ORDER APPROVING TRUSTEE’S MOTION FOR (A) AUTHORITY TO
SELL PROPERTY OF THE ESTATE PURSUANT TO 11 U.S.C. § 363(B)
AND (B) FOR APPROVAL OF SALE PROCEDURES

Came on for consideration the Trustee’s Motion for (A) Authority to Sell Property of the
Estate Pursuant to 11 U.S.C. § 363(b) and (B) for Approval of Sale Procedures (“Motion”) filed
on August 14, 2013 [Docket No. 1110], by Daniel J. Sherman, Chapter 11 Trustee (“Trustee”)
for Ondova Limited Company (“Ondova” or “Debtor”), which Motion seeks authority to sell the
internet domain name “servers.com” (“Domain Name” or “Asset”) to proposed purchaser XBT
Holdings, Ltd., or an affiliate thereof (“Purchaser”), for the sale price of $300,000.00, which offer
has been designated as a stalking horse bid by the Trustee, subject to higher and better bids, if

any, and this Court having considered the Motion, the arguments and representations of the

ORDER GRANTING MOTION FOR (A) AUTHORITY TO SELL PROPERTY OF THE ESTATE PURSUANT TO 11
U.S.C. § 363(B) AND (B) FOR APPROVAL OF SALE PROCEDURES - Page 1 of 5
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parties, and the evidentiary record before it, finds and concludes that': (i) the relief requested in
the Motion, including the sale procedures proposed therein (“Sale Procedures”), which include,
inter alia, a four (4) week period for the Trustee to market the Domain Name, are fair,
reasonable, appropriate and designed to maximize the value of the Asset to be sold by the
Trustee as proposed therein; (ii) the Purchaser, having submitted an offer of $300,000.00 shall
be designated stalking horse bidder and the proposed $20,000.00 breakup fee to be paid to
Purchaser, if Purchaser is not the high bidder at an auction sale if an auction is conducted by
the Trustee, is in all respects approved; (iii) the Trustee has exercised his sound business
judgment in determining to sell the Asset to the Purchaser as set forth in the Motion and
pursuant to the Sale Procedures; (iv) the Trustee has formulated the Sale Procedures in good
faith for the purpose of maximizing the value of the Asset; (v) due and adequate notice of the
Motion has been given to all creditors and parties in interest and no other or further notice is
necessary; (vi) the proposed Purchaser is a disinterested party not in any way connected to the
Debtor, the Trustee or any party-in-interest and therefore is entitled to the protections of 11
U.S.C. § 363(m); and (vii) after due deliberation thereon and for all of the reasons stated by the
Court on the record, good and sufficient cause exists to grant the relief set forth herein as being
in the best interests of the estate and this estate’s creditors. Accordingly, it is hereby
ORDERED that as provided under 11 USC Section 363(b) and (f), the sale of the
Domain Name is a reasonable exercise of the Trustee's judgment, is based on a sound
business justification and should be approved. This Court approves the Motion to sell the
Domain Name to Purchaser, or, alternatively, the winning bidder in the event an auction sale is
conducted, under the terms and conditions set forth in the Motion free and clear of all liens,
claims and encumbrances with any liens, claims and encumbrances attaching to the proceeds

of the sale. It is further

! Findings of fact shall be construed "“as conclusions of law and conclusions of law shall be construed as findings of
fact when appropriate. See Fed. R. Bankr. P. 7052.

ORDER GRANTING MOTION FOR (A) AUTHORITY TO SELL PROPERTY OF THE ESTATE PURSUANT TO 11
U.S.C. § 363(B) AND (B) FOR APPROVAL OF SALE PROCEDURES - Page 2 of 5
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ORDERED for the reasons stated on the record and in this Order, all objections to the
relief requested in the Motion are overruled in their entirety. It is further

ORDERED specifically that the Objection of Jeffrey Baron to Trustee’s Motion to Sell
Servers.com filed on September 7, 2013 (“Objection”) [Docket No. 1115] is denied and
overruled in its entirety. This Court, having considered all of the evidence presented, including
the testimony of the Trustee and Jeffrey Baron (“Baron”), has determined that the record
supports approval for the Motion in all respects. Baron, the former president of Ondova,
asserting a reversionary interest in the Domain Name which would in essence convey to him
personally proceeds from the sale of the Domain Name, failed to meet the necessary burden of
proof under 11 USC § 363(p). Baron’s claim of a reversionary interested, which he testified was
granted to him on July 7, 2009, shortly before the Ondova Chapter 11 filing date of July 26,
2009, would be, at best, a claim subject to a bona fide dispute and the Court may proceed with
the sale of the Domain Name pursuant to 11 U.S.C. § 363(b), (f) and (p). This Court notes that
any party seeking to object to a sale of assets holds the burden of proof pursuant to 11 U.S.C. §
363(p) and based on the evidence presented at the hearing, Baron failed to meet his burden of
proof as to any claim in and to the Domain Name. Regardless, this Court may sell an asset to
which there is a bona fide dispute under 11 U.S.C. § 363(f) and in the event that there is a claim
against such asset, such claim attaches to the proceeds to the same extent that they have
validity against the actual asset. Finally, this Court was advised that John H. Litzler, the
Chapter 7 bankruptcy trustee over Baron (Baron is a debtor in a pending Chapter 7 case before
this Court) reached an agreement with the Trustee which allows Litzler to investigate whether
Baron holds any legitimate claim or right with respect to the Domain Name. That agreement
allows Litzler until October 31, 2013, to assert such claim, with such deadline being subject to
extension by agreement of the parties. It is further

ORDERED that the Court finds that the Purchaser is a good faith purchaser for value

and if the Purchaser is ultimately determined to be the winning bidder for the Domain Name, it

ORDER GRANTING MOTION FOR (A) AUTHORITY TO SELL PROPERTY OF THE ESTATE PURSUANT TO 11
U.S.C. § 363(B) AND (B) FOR APPROVAL OF SALE PROCEDURES - Page 3 of 5
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shall be entitled to all of the protections of § 363(m) of the Bankruptcy Code. Additionally the
proposed break-up fee of $20,000.00 is approved and under certain conditions as described in
the Motion, may possibly be increased by order of this Court.? It is further

ORDERED that the Trustee shall proceed with the sale efforts for the Domain Name
pursuant to the Sale Procedures (a copy of which are attached as Exhibit “A”), which
procedures are hereby approved. The Trustee is authorized to take any and all actions
necessary or appropriate to implement the Sale Procedures including, but not limited to,
advertising the Domain Name for purchase by auction sale in publications and internet websites
as determined by the Trustee, and in the event qualified bidders are located, thereafter
conducting an auction sale, which the Trustee has scheduled for October 29, 2013 at 2 p.m.
Central time, in accordance therewith. It is further

ORDERED that the sale hearing to consider final approval of the sale of the Domain
Name to the successful bidder as purchaser shall occur on November 4, 2013, at 2:30 p.m.
prevailing Central time (“Sale Hearing”). It is further

ORDERED that the Trustee’s proposed Notice of Sale (a copy of which is attached
hereto as Exhibit “B”) and the Sale Procedures are hereby approved and the Trustee shall
cause such Notice of Sale, the Sale Procedures and this Order to be served or filed as follows:
(1) filed on the docket of this case; (2) served on all parties who have requested notice in this
bankruptcy case pursuant to Rule 2002; (3) the United States Trustee, (4) Peter Vogel, the
Receiver for Jeffrey Baron and his counsel, (5) John Litzler, the Chapter 7 Trustee for Jeffrey
Baron and his counsel; (6) filed on the docket of the Baron Chapter 7 case; and (7) all parties
whom the Trustee believes may be potential purchasers of the Domain Name (all collectively,

the “Notice Parties”). It is further

2 The Purchaser may seek a higher break-up fee if it is required to expend professional fees caused by any parties
who might create additional delay or expense with respect to the Court approved sales process. Any increase in the
break-up fee will be determined by this Court.

ORDER GRANTING MOTION FOR (A) AUTHORITY TO SELL PROPERTY OF THE ESTATE PURSUANT TO 11
U.S.C. § 363(B) AND (B) FOR APPROVAL OF SALE PROCEDURES - Page 4 of 5
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ORDERED that following the conclusion of the auction, the Trustee shall file and serve
upon all Notice Parties, as well as any qualified bidders, notice of the auction results if an
auction does occur or, alternatively, a notice that no auction sale was conducted, with such a
notice to be filed by 5:00 p.m. Central time on October 31, 2013 (“Sale Notice”). The Sale
Notice shall inform parties in interest of the intention to have this Court approve the sale of the
Domain Name to the Purchaser, or other successful bidder, at the Sale Hearing. It is further

ORDERED that any objection to the sale of the Domain Name to the Purchaser or other
successful bidder shall be in writing and shall set forth the basis of the objection and shall be
filed with the bankruptcy court and served upon the Trustee so as to be received on or before
November 1, 2013 at 5 p.m. Central time. It is further

ORDERED that this Court shall retain exclusive jurisdiction over matters related to or
arising from the implementation of this Order including, but not limited to, any claim, matter or
dispute arising from or relating to the Sale Procedures, the proposed sale or the implementation
of this Order.

IT IS SO ORDERED.

###END OF ORDER # # #

Order Submitted by:

Raymond J. Urbanik

Texas Bar No. 20414050
Munsch Hardt Kopf & Harr, P.C.
3800 Lincoln Plaza

500 N. Akard St.

Dallas, Texas 75201-6659
Telephone: (214) 855-7500
Facsimile: (214) 855-7584
rurbanik@munsch.com

ORDER GRANTING MOTION FOR (A) AUTHORITY TO SELL PROPERTY OF THE ESTATE PURSUANT TO 11
U.S.C. § 363(B) AND (B) FOR APPROVAL OF SALE PROCEDURES - Page 5 of 5
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SALE PROCEDURES

a. As directed in the Order Approving Motion for (A) Authority to Sell Property of the Estate
Pursuant to 11 U.S.C. § 363(B) and (B) For Approval of Sale Procedures (“Motion”), the Trustee
shall market the Domain Name Servers.com, noting that it is part of a Bankruptcy Court auction,
on Internet websites which are related to the server and webhosting industries and on Internet
websites which relate to the Internet domain name industry (i.e. Domain Name Journal).

b. The Trustee shall have a period of thirty (30) days to market the Domain Name.

C. Any parties interested in purchasing the Domain Name must submit a bid in the amount
of at least $330,000 and also submit financial information to the Trustee to demonstrate
sufficient financial resources to purchase the Domain Name.

d. Any party that seeks to bid on the Domain Name shall be required to place with the
Trustee a $40,000.00 deposit. A party which evidences financial resources and places a
deposit shall be designated a Qualified Bidder. The deposit will be promptly refunded if a bidder
is not the winning bidder or second highest bidder at the auction.

e. If there is one or more Qualified Bidders, an auction will be scheduled and conducted at
the offices of counsel for the Trustee and the initial opening bid will be the highest bid received
from a Qualified Bidder and all subsequent bidding will be in minimum increments of
$10,000.00. Qualified Bidders participating in the auction may participate in person or by
telephone. The Trustee shall have the absolute right and discretion to determine the highest
and best bid (the “Winning Bidder”) at the auction.

f. The second highest bidder shall agree to be the purchaser if the winning bidder fails to
close.

g. Any party participating in the auction which is determined to be the winning bidder but
which fails to close on the purchase of the Domain Name shall forfeit their deposit.

h. In the event that Purchaser is not the winning bidder, it shall receive a $20,000.00 break-
up fee and, like any other Qualified Party which submitted a deposit but was not the winning
bidder, shall receive the return of its deposit.

i. Parties seeking to submit bids must notify the Trustee prior to 5 pm Central time on
October 25, 2013 and must submit a offer of at least $330,000, tender a deposit of $40,000.00
and provide evidence of financial ability to close.

j- The auction sale shall be conducted at the offices of Munsch Hardt Kopf and Harr, PC,
500 North Akard Street, Suite 3800, Dallas, Texas 75201 on Tuesday October 29, 2013 at 2
pm, Central time. Telephone participation at the auction sale will be permitted for qualified
bidders.

k. The hearing to approve the sale of the Domain Name to the winning bidder will be held
on November 4, 2013, at 2:30 p.m. at the United States Bankruptcy Court, 1100 Commerce
Street, 14" Floor, Dallas, Texas 75242.

MHDocs 4704693_1 11236.1
EXHIBIT A
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BANKRUPTCY AUCTION NOTICE

TECHNOLOGY DOMAIN NAME
“servers.com”

BANKRUPTCY COURT ORDERED SALE'

COURT APPROVED STALKING HORSE BID $300,000.00
AUCTION OPENING BID $330,000.00
BIDDING INCREMENTS $ 10,000.00

MINIMUM DEPOSIT TO BECOME QUALIFIED BIDDER $ 40,000.00

AUCTION LOCATION DALLAS, TEXAS?
AUCTION DATE OCTOBER 29, 2013

2 p.m. Central
FINAL COURT APPROVAL DATE NOVEMBER 4, 2013

2:30 p.m. Central

FOR FURTHER INFORMATION
PLEASE CONTACT COUNSEL FOR
THE BANKRUPTCY TRUSTEE:

rurbanik@munsch.com

! Case No. 09-34784-SGJ-11, U. S. Bankruptcy Court, Northern District of Texas
2 Telephone participation permitted for qualified bidders

MHDocs 4700715_1 11236.1
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Raymond J. Urbanik

Texas Bar No. 20414050

MUNSCH HARDT KOPF & HARR, P.C.
3800 Lincoln Plaza

500 North Akard Street

Dallas, Texas 75201

Telephone: (214) 855-7500

Facsimile: (214) 855-7584

Email: rurbanik@munsch.com

COUNSEL FOR DANIEL J. SHERMAN,
CHAPTER 11 TRUSTEE FOR ONDOVA
LIMITED COMPANY

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

IN RE: §

§  CASE NO. 09-34784-SGH-11
ONDOVA LIMITED COMPANY, §  CHAPTER 11
§
§

DEBTOR.

NOTICE OF ENTRY OF ORDER REGARDING AUCTION SALE

TO ALL CREDITORS AND PARTIES IN INTEREST:

PLEASE TAKE NOTICE that pursuant to an Order entered on September 24, 2013, the
United States Bankruptcy Court for the Northern District of Texas, Dallas Division, in the
Chapter 11 case of Ondova Limited Company, Case No. 09-34784-SGJ-11, has approved the
Trustee’s Motion for (A) Authority to Sell Property of the Estate Pursuant to 11 U.S.C. §363(b)
and (B) for Approval of Sale Procedures (“Motion”) [Docket No. 1122]. A true and correct copy
of the Order is attached hereto as Exhibit “A”.

Respectfully submitted,

/s/ Raymond J. Urbanik

Raymond J. Urbanik

Texas State Bar No. 20414050
MUNSCH HARDT KOPF & HARR, P.C.
500 N. Akard Street, Ste. 3800

Dallas, Texas 75201

(214) 855-7500 (telephone)

(214) 855-7584 (facsimile)

E-mail: rurbanik@munsch.com

ATTORNEYS FOR DANIEL J. SHERMAN,
CHAPTER 11 TRUSTEE FOR ONDOVA
LIMITED COMPANY

NOTICE OF ENTRY OF ORDER REGARDING AUCTION SALE- Page 1
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CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the foregoing Notice is being served
electronically on all parties that have requested electronic notice and by first class U. S. Mail to
the parties shown on the attached Service List on October 3, 2013.

/s/ Raymond J. Urbanik
Raymond J. Urbanik

NOTICE OF ENTRY OF ORDER REGARDING AUCTION SALE- Page 2

MHDocs 4749667_1 11236.1 00090 1
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Case 09-34784-sgj11 Doc 1122 Filed 09/24/13 Entered 09/24/13 10:04:18 Page 1 0of5

U.S. BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

ENTERED

TAWANA C. MARSHALL, CLERK
THE DATE OF ENTRY IS
ON THE COURT'S DOCKET

The following constitutes the ruling of the court and has the force and effect therein described.

i & e —

United States Banquuptcly/.] udge

Signed September 20, 2013

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

Inre;

Case No. 09-34784-SGJ
(Chapter 11)

ONDOVA LIMITED COMPANY,

0N LON LD LN LD

Debtor.

ORDER APPROVING TRUSTEE’S MOTION FOR (A) AUTHORITY TO
SELL PROPERTY OF THE ESTATE PURSUANT TO 11 U.S.C. § 363(B)
AND (B) FOR APPROVAL OF SALE PROCEDURES
Came on for consideration the Trustee’s Motion for (A) Authority to Sell Property of the
Estate Pursuant to 11 U.S.C. § 363(b) and (B) for Approval of Sale Procedures (“Motion”) filed
on August 14, 2013 [Docket No. 1110], by Daniel J. Sherman, Chapter 11 Trustee (“Trustee”)
for Ondova Limited Company (“Ondova” or “Debtor”), which Motion seeks authority to sell the
internet domain name “servers.com” (“Domain Name” or “Asset”) to proposed purchaser XBT
Holdings, Ltd., or an affiliate thereof (“Purchaser”), for the sale price of $300,000.00, which offer

has been designated as a stalking horse bid by the Trustee, subject to higher and better bids, if

any, and this Court having considered the Motion, the arguments and representations of the

ORDER GRANTING MOTION FOR (A) AUTHORITY TO SELL PROPERTY OF THE ESTATE PURSUANT TO 11
U.S.C. § 363(B) AND (B) FOR APPROVAL OF SALE PROCEDURES - Page 1 of 5
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parties, and the evidentiary record before it, finds and concludes that': (i) the relief requested in
the Motion, including the sale procedures proposed therein (“Sale Procedures”), which include,
inter alia, a four (4) week period for the Trustee to market the Domain Name, are fair,
reasonable, appropriate and designed to maximize the value of the Asset to be sold by the
Trustee as proposed therein; (ii) the Purchaser, having submitted an offer of $300,000.00 shall
be designated stalking horse bidder and the proposed $20,000.00 breakup fee to be paid to
Purchaser, if Purchaser is not the high bidder at an auction sale if an auction is conducted by
the Trustee, is in all respects approved; (iii) the Trustee has exercised his sound business
judgment in determining to sell the Asset to the Purchaser as set forth in the Motion and
pursuant to the Sale Procedures; (iv) the Trustee has formulated the Sale Procedures in good
faith for the purpose of maximizing the value of the Asset; (v) due and adequate notice of the
Motion has been given to all creditors and parties in interest and no other or further notice is
necessary; (vi) the proposed Purchaser is a disinterested party not in any way connected to the
Debtor, the Trustee or any party-in-interest and therefore is entitled to the protections of 11
U.S.C. § 363(m); and (vii) after due deliberation thereon and for all of the reasons stated by the
Court on the record, good and sufficient cause exists to grant the relief set forth herein as being
in the best interests of the estate and this estate’s creditors. Accordingly, it is hereby
ORDERED that as provided under 11 USC Section 363(b) and (f), the sale of the
Domain Name is a reasonable exercise of the Trustee’s judgment, is based on a sound
business justification and should be approved. This Court approves the Motion to sell the
Domain Name to Purchaser, or, alternatively, the winning bidder in the event an auction sale is
conducted, under the terms and conditions set forth in the Motion free and clear of all liens,
claims and encumbrances with any liens, claims and encumbrances attaching to the proceeds

of the sale. It is further

; Findings of fact shall be construed “as conclusions of law and conclusions of law shall be construed as findings of
fact when appropriate. See Fed. R. Bankr. P, 7052,

ORDER GRANTING MOTION FOR (A) AUTHORITY TO SELL PROPERTY OF THE ESTATE PURSUANT TO 11
U.S.C. § 363(B) AND (B) FOR APPROVAL OF SALE PROCEDURES - Page 2 of §



CeSade93313-84-6did44bloc Dd2GMeRted4 ORRd3 1/EtteBed RAYRS2BB bt :393B4P aBelie 9P6f 8

Case 09-34784-sgj11 Doc 1122 Filed 09/24/13 Entered 09/24/13 10:04:18 Page 3 of 5

ORDERED for the reasons stated on the record and in this Order, all objections to the
relief requested in the Motion are overruled in their entirety. It is further

ORDERED specifically that the Objection of Jeffrey Baron to Trustee’s Motion to Sell
Servers.com filed on September 7, 2013 (“Objection”) [Docket No. 1115] is denied and
overruled in its entirety. This Court, having considered all of the evidence presented, including
the testimony of the Trustee and Jeffrey Baron (“Baron”), has determined that the record
supports approval for the Motion in all respects. Baron, the former president of Ondova,
asserting a reversionary interest in the Domain Name which would in essence convey to him
personally proceeds from the sale of the Domain Name, failed to meet the necessary burden of
proof under 11 USC § 363(p). Baron's claim of a reversionary interested, which he testified was
granted to him on July 7, 2009, shortly before the Ondova Chapter 11 filing date of July 26,
2009, would be, at best, a claim subject to a bona fide dispute and the Court may proceed with
the sale of the Domain Name pursuant to 11 U.S.C. § 363(b), (f) and (p). This Court notes that
any party seeking to object to a sale of assets holds the burden of proof pursuant to 11 U.S.C. §
363(p) and based on the evidence presented at the hearing, Baron failed to meet his burden of
proof as to any claim in and to the Domain Name. Regardless, this Court may sell an asset to
which there is a bona fide dispute under 11 U.S.C. § 363(f) and in the event that there is a claim
against such asset, such claim attaches to the proceeds to the same extent that they have
validity against the actual asset. Finally, this Court was advised that John H. Litzler, the
Chapter 7 bankruptcy trustee over Baron (Baron is a debtor in a pending Chapter 7 case before
this Court) reached an agreement with the Trustee which allows Litzler to investigate whether
Baron holds any legitimate claim or right with respect to the Domain Name. That agreement
allows Litzler until October 31, 2013, to assert such claim, with such deadline being subject to
extension by agreement of the parties. It is further

ORDERED that the Court finds that the Purchaser is a good faith purchaser for value

and if the Purchaser is ultimately determined to be the winning bidder for the Domain Name, it

ORDER GRANTING MOTION FOR (A) AUTHORITY TO SELL PROPERTY OF THE ESTATE PURSUANT TO 11
U.S.C. § 363(B) AND (B) FOR APPROVAL OF SALE PROCEDURES - Page 3 of 5
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shall be entitled to all of the protections of § 363(m) of the Bankruptcy Code. Additionally the
proposed break-up fee of $20,000.00 is approved and under certain conditions as described in
the Motion, may possibly be increased by order of this Court.? It is further

ORDERED that the Trustee shall proceed with the sale efforts for the Domain Name
pursuant to the Sale Procedures (a copy of which are attached as Exhibit “A”), which
procedures are hereby approved. The Trustee is authorized to take any and all actions
necessary or appropriate to implement the Sale Procedures including, but not limited to,
advertising the Domain Name for purchase by auction sale in publications and internet websites
as determined by the Trustee, and in the event qualified bidders are located, thereafter
conducting an auction sale, which the Trustee has scheduled for October 29, 2013 at 2 p.m.
Central time, in accordance therewith. It is further

ORDERED that the sale hearing to consider final approval of the sale of the Domain
Name to the successful bidder as purchaser shall occur on November 4, 2013, at 2:30 p.m.
prevailing Central time (“Sale Hearing”). It is further

ORDERED that the Trustee’s proposed Notice of Sale (a copy of which is attached
hereto as Exhibit “B”) and the Sale Procedures are hereby approved and the Trustee shall
cause such Notice of Sale, the Sale Procedures and this Order to be served or filed as follows:
(1) filed on the docket of this case; (2) served on all parties who have requested notice in this
bankruptcy case pursuant to Rule 2002; (3) the United States Trustee, (4) Peter Vogel, the
Receiver for Jeffrey Baron and his counsel, (5) John Litzler, the Chapter 7 Trustee for Jeffrey
Baron and his counsel; (6) filed on the docket of the Baron Chapter 7 case; and (7) all parties
whom the Trustee believes may be potential purchasers of the Domain Name (all collectively,

the “Notice Parties”). It is further

% The Purchaser may seek a higher break-up fee if it is required to expend professional fees caused by any parties
who might create additional delay or expense with respect to the Court approved sales process. Any increase in the
break-up fee will be determined by this Court.

'ORDER GRANTING MOTION FOR (A) AUTHORITY TO SELL PROPERTY OF THE ESTATE PURSUANT TO 11
U.S.C. § 363(B) AND (B) FOR APPROVAL OF SALE PROCEDURES - Page 4 of 5
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ORDERED that following the conclusion of the auction, the Trustee shall file and serve
upon all Notice Parties, as well as any qualified bidders, notice of the auction results if an
auction does occur or, alternatively, a notice that no auction sale was conducted, with such a
notice to be filed by 5:00 p.m. Central time on October 31, 2013 (“Sale Notice”). The Sale
Notice shall inform parties in interest of the intention to have this Court approve the sale of the
Domain Name to the Purchaser, or other successful bidder, at the Sale Hearing. It is further

ORDERED that any objection to the sale of the Domain Name to the Purchaser or other
successful bidder shall be in writing and shall set forth the basis of the objection and shall be
filed with the bankruptcy court and served upon the Trustee so as to be received on or before
November 1, 2013 at 5 p.m. Central time. It is further

ORDERED that this Court shall retain exclusive jurisdiction over matters related to or
arising from the implementation of this Order including, but not limited to, any claim, matter or
dispute arising from or relating to the Sale Procedures, the proposed sale or the implementation
of this Order.

IT 1S SO ORDERED.

###END OF ORDER ## #

Order Submitted by:

Raymond J. Urbanik

Texas Bar No. 20414050
Munsch Hardt Kopf & Harr, P.C.
3800 Lincoln Plaza

500 N. Akard St.

Dallas, Texas 75201-6659
Telephone: (214) 855-7500
Facsimile: (214) 855-7584
rurbanik@munsch.com

ORDER GRANTING MOTION FOR (A) AUTHORITY TO SELL PROPERTY OF THE ESTATE PURSUANT TO 11
U.S.C. § 363(B) AND (B) FOR APPROVAL OF SALE PROCEDURES - Page § of 5
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SALE PROCEDURES

a. As directed in the Order Approving Motion for (A) Authority to Sell Property of the Estate
Pursuant to 11 U.S.C. § 363(B) and (B) For Approval of Sale Procedures (“Motion”), the Trustee
shall market the Domain Name Servers.com, noting that it is part of a Bankruptcy Court auction,
on Internet websites which are related to the server and webhosting industries and on Internet
websites which relate to the Internet domain name industry (i.e. Domain Name Journal).

b. The Trustee shall have a period of thirty (30) days to market the Domain Name.

C. Any parties interested in purchasing the Domain Name must submit a bid in the amount
of at least $330,000 and also submit financial information to the Trustee to demonstrate
sufficient financial resources to purchase the Domain Name.

d. Any party that seeks to bid on the Domain Name shall be required to place with the
Trustee a $40,000.00 deposit. A party which evidences financial resources and places a
deposit shall be designated a Qualified Bidder. The deposit will be promptly refunded if a bidder
is not the winning bidder or second highest bidder at the auction.

e. If there is one or more Qualified Bidders, an auction will be scheduled and conducted at
the offices of counsel for the Trustee and the initial opening bid will be the highest bid received
from a Qualified Bidder and all subsequent bidding will be in minimum increments of
$10,000.00. Qualified Bidders participating in the auction may participate in person or by
telephone. The Trustee shall have the absolute right and discretion to determine the highest
and best bid (the “Winning Bidder”) at the auction.

F The second highest bidder shall agree to be the purchaser if the winning bidder fails to
close.

g. Any party participating in the auction which is determined to be the winning bidder but
which fails to close on the purchase of the Domain Name shall forfeit their deposit.

h. In the event that Purchaser is not the winning bidder, it shall receive a $20,000.00 break-
up fee and, like any other Qualified Party which submitted a deposit but was not the winning
bidder, shall receive the return of its deposit.

i. Parties seeking to submit bids must notify the Trustee prior to 5§ pm Central time on
October 25, 2013 and must submit a offer of at least $330,000, tender a deposit of $40,000.00
and provide evidence of financial ability to close.

j- The auction sale shall be conducted at the offices of Munsch Hardt Kopf and Harr, PC,
500 North Akard Street, Suite 3800, Dallas, Texas 75201 on Tuesday October 29, 2013 at 2
pm, Central time. Telephone participation at the auction sale will be permitted for qualified
bidders.

k. The hearing to approve the sale of the Domain Name to the winning bidder will be held
on November 4, 2013, at 2:30 p.m. at the United States Bankruptcy Court, 1100 Commerce
Street, 14" Floor, Dallas, Texas 75242.

MHDocs 4704693_1 11236.1
EXHIBIT A
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BANKRUPTCY AUCTION NOTICE

TECHNOLOGY DOMAIN NAME
“servers.com”
BANKRUPTCY COURT ORDERED SALE'

COURT APPROVED STALKING HORSE BID $300,000.00
AUCTION OPENING BID $330,000.00
BIDDING INCREMENTS $ 10,000.00

MINIMUM DEPOSIT TO BECOME QUALIFIED BIDDER $ 40,000.00

AUCTION LOCATION DALLAS, TEXAS?
AUCTION DATE OCTOBER 29, 2013

2 p.m. Central
FINAL COURT APPROVAL DATE NOVEMBER 4, 2013

2:30 p.m. Central

FOR FURTHER INFORMATION
PLEASE CONTACT COUNSEL FOR
THE BANKRUPTCY TRUSTEE:

rurbanik@munsch.com

' Case No. 09-34784-SGJ-11, U. S. Bankruptcy Court, Northern District of Texas
# Telephone participation permitted for qualified bidders

MHDocs 4700715_1 11236.1
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GRUPO ANDREA S.A. DE C.V.

C/O MARK E. ANDREWS/EVERETT NEW
COX SMITH MATTHEWS
INCORPORATED

1201 ELM STREET, SUITE 3300
DALLAS, TX 75270-2115

OWENS CLARY & AIKEN LLP
ATTN DANA M CAMPBELL
ATTN WILLIAM L FOREMAN
700 N PEARL ST STE 1600
DALLAS TX 75201

ERIC LOPEZ SCHNABEL
ROBERT W MALLARD
DORSEY & WHITNEY (DE) LLP
300 DELAWARE AVE STE 1010
WILMINGTON DE 19801

COMERICA INCORPORATED

c/o STRONG, SLATER & JOHNSON LLP
ATTN: MEAGAN MARTIN

1701 N MARKET ST STE 200

DALLAS TX 75202

PETER S. VOGEL, RECEIVER
C/O JEFFREY R. FINE

DYKEMA GOSSETT PLLC

1717 MAIN STREET, SUITE 4000
DALLAS, TX 75201-7332

MEAGAN MARTIN

STRONG SLATER & JOHNSON LLP
1701 N MARKET ST., STE. 200
DALLAS, TX 75202

4750258 _1 11236.1

ONDOVA LIMITED COMPANY
PARTIES REQUESTING NOTICE

NETSPHERE INC

MANILA INDUSTRIES INC

c/o FRANKLIN SKIERSKI LOVALL ET AL
ATTN M HAYWARD / D SKIERSKI

10501 N CENTRAL EXPY STE 106
DALLAS TX 75231

QUANTEC LLC/IGUANA CONSULTING
LLC/NOVO POINT LLC

c/o CRAIG A CAPUA

WEST & ASSOCIATES LLP

PO BOX 3960

DALLAS TX 75208-1260

JOSIAH M DANIEL
ANGELA DEGEYTER
VINSON & ELKINS LLP
2001 ROSS AVE STE 3700
DALLAS TX 75201-2975

GARY G. LYON

THE WILLINGHAM LAW FIRM
P.0. BOX 1227

ANNA, TX 75409

MARTIN K. THOMAS
P.O. BOX 36528
DALLAS, TX 75235-1528

FRIEDMAN & FEIGER LLP

ATTN LAWRENCE J FRIEDMAN
ATTN RYAN K LURICH

5301 SPRING VALLEY RD STE 200
DALLAS TX 75254

JEFFREY BARON

c/o GERRIT M PRONSKE
PRONSKE & PATEL PC
2200 ROSS AVE STE 5350
DALLAS TX 75201

LAW OFFICE OF

CHRISTOPHER A PAYNE PLLC
5055 ADDISON CIRCLE UNIT 428
ADDISON TX 75001-6322

JAMES M. ECKELS
7505 JOHN CARPENTER FREEWAY
DALLAS, TX 75247

STANLEY D. BROOME

THE BROOME LAW FIRM PLLC
1155 W WALL ST STE 102
GRAPEVINE TX 76051-7422

000910
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